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WHERE MADE: BRISBANE

THE COURT ORDERS THAT:

1. The application is dismissed.
2. The applicant is to pay the respondent’s costs of and incidental to the application to be taxed if not
agreed.
Note: Entry of orders is dealt with in Rule 39.32 of the Federal Court Rules 2011

IN THE FEDERAL COURT OF AUSTRALIA
QUEENSLAND DISTRICT REGISTRY

GENERAL DIVISION QUD 194 of 2010

BETWEEN: %7 ERGON = ENERGY CORPORATION LTD ACN 087 646 062
Applicant

AND: AUSTRALIAN ENERGY REGULATOR
Respondent

JUDGE: LOGAN J

DATE: 19 APRIL 2012

PLACE: BRISBANE

REASONS FOR JUDGMENT

1. The question at the heart of this case is whether the term “distribution service”, which is defined to
mean “a service provided by means of, or in connection with, a distribution system”, applies to the
service provided via the street lighting system of the applicant, & Ergon = Energy Corporation
Limited (¢' Ergon I35)?

2. As might be suspected from considering the very name of the respondent, the Australian Energy
Regulator (AER), the answering of that question requires an explanation of the contemporary
statutory provision for the economic regulation of electricity supply and distribution in Australia, the
roles undertaken by @ Ergon B and AER and a description of the electricity distribution and
street lighting systems operated by @ Ergon E>. The evidence concerning those systems was not
materially controversial. It forms the basis for the description of those systems and other facts
which I relate below.

@ Ergon B and Electricity Industry Functional Responsibilities

3. Functional responsibility within the electricity industry is divided according to whether an entity is
concerned with the generation, distribution or supply to the consumer of electricity.

4, 43 Ergon B is an unlisted public company. It is beneficially owned by the State of Queensland and
is a government owned corporation (GOC) for the purposes of the Government Owned Corporations
Act 1993 (Qld).
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5.

¢'Ergon B is a registered distribution network service provider (DNSP) under the National
Electricity Rules (NER) of which more shortly. The only other DNSP in Queensland is another GOC
beneficially owned by the State of Queenc':zlland, Eneraex Limited. Energex distributes electricity

throughout South East Queensland with Ergon being responsible for the distribution of
electricity throughout the rest of Queensland.

In keeping with the division of functional responsibility mentioned, entities different from @
Ergon B and Energex are responsible for the generation of electricity. In Queensland electricity
generation is undertaken at power stations owned by GOCs and other generation is undertaken at
power stations owned by privately owned entities.

The transmission of electricity from these power stations along high voltage power lines is
undertaken by what are known in electricity industry regulatory terminology as transmission
network service providers. There is but one of these in Queensland, PowerLink Queensland
(PowerLink), which is also a GOC. The distribution networks of both Energex and = Ergon B are
linked to Powerlink’s high voltage transmission lines and progressively step down voltage for
commercial, industrial and domestic use. The retail sale of electricity is undertaken by yet further
entities. In @ Ergon Es distribution region the main retailer is a subsidiary of it known as L=
Ergon = Energy Queensland Pty Ltd (EEQ). In Energex’s distribution region the major electricity
retailers are Origin Energy Limited and AGL Energy Limited.

Economic Regulation of the Australian Electricity Industry

8.

10.

11.

Since the late 1990s and with the exception of the Northern Territory, the economic regulation of
the electricity industry in Australia has been undertaken pursuant to a co-operative scheme of
Federal, State and Australian Capital Territory legislation and subordinate legislation. Probably
because of unique local circumstances, the industry is separately regulated in the Northern
Territory, q.v. the Electricity Reform Act 2000 (NT). For the rest of mainland Australia and
Tasmania, the industry is regulated by what is known as the National Electricity Law (NEL) and
rules, the NER, made under that law.

The source of the NEL is a schedule to a South Australian Act, the National Electricity (South
Australia) Act 1996 (SA) (South Australian Act). The Queensland legislation which forms part of the
co-operative national scheme is the Electricity—National Scheme (Queensland) Act 1997 (Qld)
(Queensland Act). The design of that Queensiand Act is to adopt and apply as laws of Queensland
both the NEL (necessarily including the NER made pursuant to that law) and regulations made
pursuant to the South Australian Act. see s 6 and s 7. As so adopted and applied, they are known
respectively as the National Electricity (Queensiand) Law and the National Electricity (Queensiand)
Regulations. Unless otherwise indicated, a reference in these reasons for judgment to the NEL and
the NER is a reference to that law and those rules made pursuant to that law as adopted and
applied for Queensland.

A qualification to Queensland’s adoption and application of the NEL and NER is that that does not
carry with it the application to them of either the Acts Interpretation Act 1915 (SA) or other Acts of
South Australia: s 8, Queensland Act.

The AER is a body corporate established by s 44AE(1) of what is now known as the Competition and
Consumer Act 2010 (Cth) (Competition and Consumer Act). Sections 44AI, 44AJ and 44AK of the
Competition and Consumer Act make provision for the conferral with the Commonwealth’s consent
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of duties on the AER under State or Territory laws. The NEL and the NER are examples of such laws.
To that end, r 6.1.1 of the NER provides:

6.1.1 AER's regulatory responsibility

The AER is responsible, in accordance with this Chapter, for the economic regulation of distribution services
provided by means of, or in connection with, distribution systems that form part of the national grid.

12.

13.

Previously, the Queensland Competition Authority, rather than the AER, had the responsibility for

the economic regulation of @ Ergon =P, For regulatory periods on and from 1 July 2010 this
responsibility was transferred to the AER.

The NER (r 6.2.4) require the AER to make a distribution determination for each DNSP. Those rules
also make elaborate provision for a progressively staged process leading to the making of such a
determination. Thus, a precursor to the making of such a determination is the preparation and
publishing by the AER of what is termed a “framework approach paper”: r 6.8.1, NER. In that
document the AER must set out its likely approach and the reasons for that likely approach in the
forthcoming distribution determination: r 6.8.1(b), NER. Amongst the subjects which must be
addressed in a framework approach paper are:

(a) the classification of distribution services (r 6.8.1(b), NER); and

(b) the form or forms of the control mechanisms to be applied by the distribution determination (r 6.8.1(c),

NER).

These subjects, in turn, must ultimately be addressed by what are known as “constituent decisions” which
form part of the distribution determination.

14.

15.

Subject to presently immaterial qualifications specified in r 6.12.3, a framework approach paper
binds neither the AER nor a DNSP: r 6.8.1(h), NER. For its part, a DNSP such as %2 Ergon = must,
when required, submit to the AER a regulatory proposal for distribution services provided by means
of or in connection with that DNSP’s distribution system. That regulatory proposal must include a
classification proposal which specifies how the distribution services to be provided by the DNSP
should be classified: r 6.8.2, NER.

The progressive stages under the NER leading to the making of a distribution determination further
provide for the AER to invite written submissions, publish a draft determination, hold a pre-
determination conference and permit a DNSP to submit a revised regulatory proposal. The AER is
obliged to consider any submissions made in relation to the draft determination, to consider any
revised regulatory proposal and to make a distribution determination in relation to the DNSP: r
6.11.1, NER. This determination must then be published by the AER together with that body’s
reasons for making that determination, “including the constituent decisions i.e. the decisions made
in accordance with r 6.12 on which the distribution determination is predicated”: r 6.11.2. The
“constituent decisions” include (r 6.12.1(1) & (12), NER):

(1) a decision on the classification of the services to be provided by the Distribution Network Service
Provider during the course of the regulatory control period; and

(12) a decision on the control mechanism for alternative control services (to be in accordance with the
relevant framework and approach paper).

The Distribution Determination
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16. So far as this case is concerned, the AQFJR’S fram%ork approach paper of 27 August 2008 (p 28,
Table 2.5) included a decisiagI that Ergon ‘s street lighting service be classified as an
alternative control service. Ergon " ’'s disagreement with this classification in an earlier
submission was noted in the framework approach paper. Ergon ’s position was that its street

lighting service was not a distribution service and that, accordingly, it was unregulated.

17. The AER maintained its position that ¢'Ergon E's street lighting services were distribution
services for the purposes of the NER in its distribution determination dated 4 May 2010, which was
published on 6 May 2010. Those reasons reveal that it decided for the purposes of that
determination by a constituent decision that, for the purposes of r 6.12.1(1) of the NER, the
classification of services applicable to = Ergon B was as specified in appendix A to the reasons
for decision. The following is the material excerpt from appendix A:

AER Service Group |AER Classification Activities included ¢'Ergon E> Energy
in service group service

Street lighting services  |Alternate control service |Provision, construction Street Lighting —
and maintenance of Provision and Operating
street lighting and Maintenance

18. The AER made a further constituent decision (table 17.16 of the reasons for decision refers) that,

for the purposes of r 6.12.1(12) of the NER, the control mechanism to apply to @ Ergon B
street lighting services was:

(a) caps on the prices of individual services in the first regulatory year of the next regulatory control period;
(b) price paths for the remaining regulatory years of the next regulatory control period.

19. The distribution determination is applicable to the regulatory period which runs from 1 July 2010 to
30 June 2015 with each regulatory year in that period commencing on 1 July. Thus, the first
regulatory year runs from 1 July 2010 to 30 June 2011.

@ Ergon E's Judicial Review Application

20. 4= Ergon B has sought the judicial review of the classification and control mechanism constituent
decisions described above pursuant to the Administrative Decisions (Judicial Review) Act 1977 (Cth)
(AD(JR) Act).

21. It was common ground between the parties that the Court has jurisdiction under that Act to review
those decisions. Consent does not, of course, confer jurisdiction. Having regard to observations
made in Australian Broadcasting Tribunal v Bond [1990] HCA 33; (1990) 170 CLR 321, particularly
by Mason CJ at 337, as to a reviewable decision for the purposes of the AD(JR) Act generally being
a decision which is final or operative and determinative, it is perhaps moot as to whether it is the
distribution determination which is the “decision to which this Act applies” in terms of s 3(1) of the
AD(JR) Act, as opposed to a constituent decision. However, the position is not all one way, notably
because the preamble to r 6.12.1 of the NER provides, “A distribution determination is predicated on
the following decisions by the AER (constituent decisions)”. That certainly supports a view that
each constituent decision is a “decision to which this Act applies” for the purposes of the AD(JR) Act.
Express reference is made in paragraph (b) of the definition of that term in s 3(1) of the AD(JR) Act
to decisions, “by a Commonwealth ... under an enactment referred to in paragraph (ca) or (cb) of
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the definition of enactment”. In turn, those paragraphs of the definition of “enactment’ direct
attention to Sch 3 to the AD(JR) Act. Schedule 3 to the AD(JR) Act describes Acts of the States, the
Australian Capital Territory and the Northern Territory, and parts of such Acts, that are enactments
for the purposes of that Act. The description in item (da) in Sch 3 is as follows:

(da) the National Electricity (South Australia) Act 1996 of South Australia, or an Act of another State or of
the Australian Capital Territory or the Northern Territory that applies the Schedule to that South Australian
Act as a law of that other State or of that Territory

Taken in conjunction with the definitions in s 3(1) of the AD(JR) Act, that description is certainly apt to refer
to a distribution determination under the NER and, at least arguably, also to refer to a “constituent
decision”. Further, even if, truly, it is the distribution determination which is the reviewable decision, the
relief which the Court could grant under s 16 of the AD(JR) Act in the event that a ground of review were
made out would include the setting aside of part of that decision; materially, so much of it as was
predicated upon the nominated constituent decisions. In these circumstances, to sound an interrogative
note as to what constitutes the reviewable decision may be to highlight a distinction without a substantive
difference in terms of outcome. For it would still be necessary, in the event of setting aside an imputed
constituent decision additionally to set aside by way of consequential relief so much of the distribution
determination as was predicated upon that constituent decision.

22. However approached, the position reached is that the Court has jurisdiction. In these circumstances,
it seems to me that my duty is to decide the case upon the bases argued and the assumptions
mutually made by the parties: Australian Communication Exchange Ltd v Deputy Commissioner of
Taxation [2003] HCA 55; (2003) 77 ALJR 1806 at [41]; DB Rreef Funds Management Ltd v
Commissioner of Taxation [2005] FCA 509; (2005) 218 ALR 144 at [20] per Sackville J.

23. The grounds of review put forward by @ Ergon B are:

(a) the AER did not have jurisdiction to make the constituent decisions and those decisions were not
authorised by the NER, because street lighting services were not within the definition of “distribution
service” in ch 10 of the NER; and

(b) the constituent decisions involved an error of law, in that the AER misconstrued the phrase “distribution
service” in ch 10 of the NER to include street lighting services when street lighting services were not within
the definition of “distribution service” in ch 10 of the NER.

As can be seen, in one way or another these grounds require the answering of the question posed in the
opening paragraph of these reasons for judgment. The parties correctly approached the answering of that
question on the basis that it involved finding whether or not a jurisdictional fact existed. What constitutes

& Ergon s streeting lighting service is a question of fact and whether or not that service falls within the
definition of “distribution service”, in the NER, properly construed, governs whether the AER has any
regulatory jurisdiction in relation to that service to that extent.

The definition of “distribution service” and other definitions

24. Chapter 10 of the NER contains what is described as the Glossary. In that chapter is to be found the
plethora of definitions of words and terms employed in the NER.

25. "Distribution service” is defined as follows:
distribution service

A service provided by means of, or in connection with, a distribution system.
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Throughout the NER italics are used to indicate that a word or term is defined for the purposes of those
rules. The Glossary defines “distribution system” in this way:

distribution system

A distribution network, together with the connection assets associated with the diistribution network, which
is connected to another fransmission or distribution system.

Connection assets on their own do not constitute a distribution system.

In the NER, italics are used to indicate words and terms which are defined. Thus what is revealed in the
quoted definitions is what might aptly be described as the matryoshka or “Russian doll” method of
definitional drafting. By that I mean that the definitions of these terms in turn incorporate other defined
terms, layer upon successive layer, to some or all of which it is necessary to have recourse in order to
construe any one given definition. The risk with this method of drafting is that, if over-employed,
definitional comprehension is sacrificed in the pursuit of definitional comprehensiveness. Be this as it may,
the result it is necessary to set out a number of further definitions from the Glossary:

distribution network

A network which is not a transmission network.

connection assets

Those components of a fransmission or distribution system which are used to provide connection services.
transmission or distribution system

A transmission system or distribution system that:

1. is used to convey, and control the conveyance of, electricity to customers (whether wholesale or
retail); and

2. is connected to another such system.
connection service

An entry service (being a service provided to serve a Generator or a group of Generators, or a Network
Service Provider or a group of Network Service Providers, at a single connection point) or an exit service
(being a service provided to serve a Transmission Customer or Distribution Customer or a group of
Transmission Customers or Distribution Customers, or a Network Service Provider or a group of Network
Service Providers, at a single connection point).

network

The apparatus, equipment, plant and buildings used to convey, and control the conveyance of, electricity to
customers (whether wholesale or retail) excluding any connection assets. In relation to a Network Service
Provider, a network owned, operated or controlled by that Network Service Provider.

connect, connected, connection

To form a physical link to or through a transmission network or distribution network.
& Ergon EP's street lighting services

26. 4@ Ergon = supplies street lighting services to the State of Queensland, more particularly to its
Department of Transport and Main Roads in respect of the road network under that department’s
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control and to various local governments within Queensland in respect of road networks under the
control of those local governments.

27. 4@ Ergon B is not the exclusive supplier of street lighting services either to the State or to local
governments. Each is able to own, operate and, via suitably qualified staff or contractors, maintain
street lights. Predominantly though (to the order of 96%), the street lighting within @ Ergon B
distribution area is owned, operated, maintained and supplied by it to the State or, as the case may
be, a local government. Sometimes, as frequently occurs in new urban developments, @ Ergon =
's ownership of street lights is the result of a transfer to it of those street lights by a local
government as a sequel to their installation by a developer as a condition of local government town
planning approval for a development.

28. Charges to the State or local governments for street lighting services supplied to them by =
Ergon B are rendered by its retailer subsidiary, EEQ. The amount of those retail charges is, in
practice, set by the Queensland Competition Authority.

29, 4@ Ergon EP's street lights typically comprise the following:
(a) a pole, in the case of a stand alone street light which is not affixed to an existing electricity mains pole;

(b) a light fitting (otherwise known as a “luminair”), which is the case and cover for the lamp - the
equivalent of a shade and socket for a household lamp;

(c) a lamp - the equivalent of a household light bulb or fluorescent tube;

(d) a photoelectric (PE) cell, which switches the lamp on and off, depending on when it becomes dark and
when it becomes light on a given day;

(e) the ballast, starter or other control device, within the light fitting, which initiates the lamp, when the PE
cell switches it on; and

() the wiring (the street light circuit) that connects the lamp or lamps to the electricity mains circuit. The
function of the street light circuit is to draw electricity from the mains circuit to power the lamp - the
equivalent of the wiring in a house that provides electricity to household lights.

30. The mains circuit is part of the electricity distribution system. It consists of overhead and
underground power lines carrying voltages ranging from 33,000 volts to 415 volts, together with
related transformers and regulators. In a traditional road setting, the mains circuit is an overhead
line strung along power poles running in parallel with a road. In other places, the mains circuit may
be located underground, again running parallel to a road.

31. In either case, a street light circuit is connected to a mains circuit by a fuse. In general, every street
light has a fuse. That fuse point is a point of separation, electrically, between the street light circuit
and the mains circuit. The fuse serves to isolate the street circuit from the mains circuit, in the event
of a fault or failure in the street light circuit or in the lamp. Sometimes, where there is more than
one street light on a power pole, there may be but one connection point to the mains circuit for all
of the lights mounted on that pole. Another instance where there may be multiple, interconnected
street lights connected to a mains circuit via a single connection point is in a street lighting system
which serves a main road under the control of the Department of Transport and Main Roads. Where
street lighting is required for such roads the practice is for that department to install a set of
interconnected, column mounted street lights the circuit for which has a single connection point with

a mains power circuit.
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32.

33.

The fuse point for power pole mounted street lights is mounted on the pole itself. In respect of
street lighting powered from underground mains cables, the fuse point is not on the street light pole
but rather found within a small, ground mounted low voltage pillar (LV pillar) which is placed on the
side of a road or on a property boundary. An LV pillar has a removable cover. The fuse point which
connects the street lighting circuit to the mains power circuit is located on the pillar under that
cover.

& Ergon = provides its street lighting service via the street lighting system described. The
electrical separation which occurs at the fuse point between a street light circuit of any of the kinds
mentioned and the mains power circuit, be that circuit overhead or underground, formed a key part
of the submissions made by & Ergon B as to why its street lighting service was not a
“distribution service” on what was said to be the true construction of that definition in the NER. For
that reason and in addition to the description which I have given, it is of assistance to reproduce
plan diagrams for each which formed part of the evidence led in the case which show that electrical
separation fuse point and of the typical configuration of mains power pole mounted street lights and
separately mounted street lights connected to underground mains.

Diagram 1 - Typical Power Pole Mounted Street Light and Mains Power Connection

) -

Assy B03-6

Streetlight pole looping | (300 intervals)
sarvice. Refer Services
drawing B028 or 8029

NOTE o

Assy Selection

P Fully ribbed core
Eyebolt & eyenut foa is neutral

steel and concreta

Service fuse required at the 8l4Gor7
start of looping service.
Assy B02-1 5 Assy B02-5
Assy 800-1 Assy BO2-1
Assy 803-17 .
Q L =0 (300 Intervals) _ Assy8016
75 Min *
(wood pole only) Assy 801-5

SUPPLY END
— Besy BOE-1

streeflight poles Street [/ Cableto

Light |~ streetlight

STREETLIGHT END
(Steel’Conc./Wood)

Legend for Diagram 1
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MATERIAL
QTY
Streetlight Streetlight
ASSY DESCRIPTION Steel/Conc Pole | Wood Pole
1 3 1 3
Phase | Phase | Phase | Phase
800-1 |Hook service to wood pole B g 1 1
801-5 |Cartridge fuse link 80A HRC 1 3 1 3
801-6 |Fuse holder 100A (service) tobracket | 1| 3 | 1 | 3
802-1 |Clamp strain to hook 2 2 2 2
 802-6 | Bracket (service fuse) to wood pole |- 1 L
803-1 | Saddle (20mm) towood pole AR | AR | AR [ AR
803-6 | Bracket cable support to crossarm AR AR AR AR
804-6 | Connector tap-off bare aluminium main > 3 5
804-7 | Connector tap-off bare copper main
805-1 |End cap - push on 25mm? ABC 2 4 2
NOTE:
Service cable not included. Refer CONSTRUCTION PRACTICES Dwg. 8054

Further notes for Diagram 1 and Legend:
1. Assy = Assembly
2. Conc = Concrete

Diagram 2 - Typical Connection between pole mounted street light and underground mains power

MATERIAL
ASSY | DESCRIPTION ary
B01-1 | Cartridge fusa link 324 HRC 1 —
Streetlight pole
location as niq'd Taminal
\_“- // Panel
LV Pillar }
Connact neutral 18mrm? 2 core cable
Asgsy BO1-1
BIG or BPM pole
and foundation

_—— e — o

Cabla installed
in Conduit

Does 4= Ergon E's street lighting service constitute a “distribution service”?
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34. Taking account of incorporated definitions, = Ergon = analysed the definition of “distribution
service” in this way. A distribution service is a service provided “by means of” or “in connection
with” a distribution system. The latter consists of:

(a) the apparatus, equipment, plant and buildings used to convey and control the conveyance of electricity
to customers; and

(b) connection assets;

and is connected to another transmission or distribution network.

35. 48 Ergon B> submitted that there were two important elements of the definition:

(a) it is based on assets, ie apparatus, plant etc, used for a particular purpose namely, the conveyance of
electricity to customers; and

(b) those assets must be connected to another transmission or distribution system.

36. 4@ Ergon B> further submitted that its street lighting assets, ie light fittings, lamps, supporting
brackets and poles dedicated to street lighting, were neither used for the conveyance of electricity
nor to control its conveyance. All that they were used for was to illuminate streets. The street
lighting system was electrically separate from the distribution system; hence the importance, so =
Ergon = submitted, of the fuse point. A fuse, it submitted was a “connection asset”. A distribution
system included the distribution network and a connection asset but extended no further. Once
electricity reached a connection point then, whatever was on the other side of that point, be it a
street lighting system or a customer (either domestic or the proprietor of a transmission or another
distribution system), that did not form part of that particular distribution system. The various assets
constituting the street lighting system could not part of the distribution system. From this it
followed, so it was submitted, that the provision, construction and maintenance of street lighting
assets could not be a service provided “by means of” @ Ergon EP's street lighting system.

37. As to the alternative, “in connection with”, = Ergon = acknowledged that this conjunctive phrase
had a wide operation but drew attention to authorities concerning the meaning of this and cognate
phrases which are collected and discussed in the joint judgment of Black CJ, Sundberg, Katz and
Hely 1J in Minister for Immigration and Multicultural Affairs v Singh [2000] FCA 845; (2000) 98 FCR
469 at 477, [28] - [29] (Minister for Immigration and Multicultural Affairs v Singh). That case and
the authorities there discussed establish that:

(a) though the phrase does indeed have a very broad operation, that operation is usually limited by the
context in which the phrase is used, the words with which it is associated and the object or purpose of the
statute in which the phrase appears;

(b) so important and case specific are these limiting factors that, save in respect of statements as to the
general meaning of the phrase, reference to reported cases is of little assistance; and

(c) the phrase does not necessarily require a causal connection between the matters which are said to be
connected.

38. Nonetheless, @ Ergon E» submitted that context was sufficiently analogous for two cases in which
the meaning of the phrase “in connection with” as used in the definition of “facility” in s 7 of the
Telecommunications Act 1997 (Cth) (Telecommunications Act) was considered were of assistance in
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the resolution of the present case. For the purposes of that Act the term “facility” is defined in this
way:

“facility” means:

(a) any part of the infrastructure of a telecommunications network; or
(b) any line, equipment, apparatus, tower, mast, antenna, tunnel, duct, hole, pit, pole or other structure or
thing used, or for use, in or in connection with a telecommunications network.

The matryoshka or “Russian doll” method of definitional drafting is also evident in this definition in that
“telecommunications network” and “line” are each defined terms and each also, in turn, incorporates at
least one other defined term in its definition. Perhaps the use of this method in other provisions governing
utilities was not a coincidence. Fortunately, the point @ Ergon = sought to make did not require an
excursion through definitional layers.

39. The first case was Hurstville City Council v Hutchinson 3G Australia Pty Ltd [2003] NSWCA 179;
(2003) 200 ALR 308 (Hurstville City Council v Hutchinson 3G Australia). The controversy in this case
arose from a proposal of Hutchinson to replace a council owned light pole providing illumination to a
park with a different pole of the same height and volume from which pole illumination would still be
provided but which would additionally be suitable for the attachment of antennae and a
communications dish as part of a wireless free network which Hutchinson was establishing. So as to
frustrate Hutchinson, the Council removed the light pole from the park. In response, Hutchinson
began excavating at that site for the purpose of erecting a replacement pole suitable to its needs.
The council sought, unsuccessfully, in the Land and Environment Court to restrain this activity. It
then appealed to the Court of Appeal. Hutchinson’s power under statute to replace the existing pole
without the Council’s consent depended upon whether it could be characterised as a “facility” as
defined in the Telecommunications Act. In the course of his reasons for judgment allowing the
appeal, Mason P, with whom Handley and McColl JJA agreed, observed, (200 ALR at [67]) of
paragraph (b) of the definition of “facility”:

Part (b) of the definition makes perfect sense if construed as being confined to any line, equipment etc or
thing that is purpose built or dedicated by its inherent nature for use in or in connection with a
telecommunications network or which is actually used accordingly. It is not necessary to treat an existing
(non purpose-built) pole, structure or thing upon which a "facility" is placed as the facility itself.

40. The use = Ergon = sought to make of this observation for the purposes of the present case was
to argue, by analogy, that a dedicated street light pole, lighting arm on a power pole or the bulb or
luminair attached to either type of pole was neither purpose built nor intended by its inherent nature
for use in the distribution system. From this it was said to follow that the provision, construction and
maintenance of such assets could not be a service provide