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DISCLAIMER

This document has been prepared solely for the purpose of compliance with the Gas Pipelines Access (Victoria) Act 1998 and the National Third Party Access Code for Natural Gas Pipeline Systems. 

This document is not intended for any other purpose and should not be relied upon as the basis for any decision to buy or sell, or otherwise deal in, Envestra’s securities or for any other purpose.

1. INTRODUCTION

1.1 Purpose of this Document

This Access Arrangement is submitted by Envestra Limited (‘Envestra’) to the Australian Competition and Consumer Commission (‘the Regulator’) in accordance with section 2 of the National Third Party Access Code for Natural Gas Pipeline Systems (‘the Code’).

The Access Arrangement applies to Envestra’s gas transmission pipeline from Berri to Mildura (‘the Mildura Pipeline’).  

The Mildura Pipeline originates in South Australia however the majority of the pipeline lies in Victoria.  Envestra proposes that this Access Arrangement applies both to the part of the Mildura Pipeline in Victoria as well as that part in South Australia. 

A map of the Mildura Pipeline is included as Appendix A of this Access Arrangement.  Further information about the Mildura Pipeline is included in the Access Arrangement Information.

Details of the policies and terms and conditions which will apply in relation to third party access to the Mildura Pipeline are set out in section 4 and Appendix B of this Access Arrangement.

Access Arrangement Information relating to this Access Arrangement has been submitted to the Regulator in accordance with section 2 of the Code.

1.2 Competitive Tender

The provision of Gas to Mildura was the subject of a tender carried out by the Mildura Rural City Council in 1997.  A consortium comprising Envestra as the proposed transmission and distribution asset owner and Boral Energy as the proposed retailer  was selected as preferred tenderer by the Council in November 1997.

In accordance with sections 3.39 and 3.40 of the Victorian Third Party Access Code for Natural Gas Pipeline Systems, Envestra sought, and on 15 April 1999 obtained, the Regulator’s endorsement that certain items were determined by the tender process. These items, which do not include Tariffs,  are identified in this Access Arrangement and cannot be reviewed by the Regulator as part of the Access Arrangement approval process.

An Access Arrangement for the distribution network that serves Mildura and surrounding areas was approved on 3 June 1999 by the Office of the Regulator-General, Victoria. Copies of that Access Arrangement and accompanying documentation may be obtained by contacting Envestra at the address below.

1.3 Commencement Date

This Access Arrangement will come into effect on the date on which its approval takes effect under section 2 of the Code. 

1.4 Interpretation

Section 10 of this Access Arrangement is a glossary, which sets out the definitions given to some terms used in this Access Arrangement. 

Terms which are defined in the Code or in this Access Arrangement commence with capital letters.  Unless otherwise defined in this Access Arrangement, terms used have the same meaning as they have in the Code. Unless specified otherwise, references to section numbers are references to sections in this Access Arrangement.

1.5 Contact Details

The contact person for further details in relation to this Access Arrangement is:


Mr Des Petherick

Manager, Corporate and Public Affairs


Envestra Limited


Level 10, 81 Flinders Street


Adelaide   SA   5000

Ph: 
(08) 8227 1500

Fax: 
(08) 8227 1511

2. SERVICES POLICY

2.1 Services

Envestra offers the following Pipeline Services to Pipeline Users and Prospective Pipeline Users:

· a Haulage Reference Service; and
· a Negotiated Service.

To the extent practicable and reasonable, a Pipeline User or Prospective Pipeline User may obtain a Pipeline Service which includes only those elements that the Pipeline User or Prospective Pipeline User wishes to be included in the Pipeline Service.

To the extent practicable and reasonable, Envestra will provide a separate Tariff for an element of a Pipeline Service if requested to do so by a Pipeline User or Prospective Pipeline User.

2.2 Haulage Reference Service

The Haulage Reference Service comprises: 

· accepting a quantity of Gas at a Transmission Receipt Point;

· the firm physical forward haulage of Gas from that Transmission Receipt Point to a Transmission Delivery Point; and

· delivering an equivalent quantity of Gas at a Transmission Delivery Point. 

The Haulage Reference Service is provided in accordance with, and subject to, the terms and conditions referred to in section 4 and Appendix B of this Access Arrangement.

The Haulage Reference Service also includes:

· the provision and maintenance of Metering Equipment at each Transmission Delivery Point;

· the provision of System Use Gas; and

· reading of Metering Equipment and the provision of metering data in electronic form to a Pipeline User on a daily basis. 

The Haulage Reference Service does not include any of the Services that are Negotiated Services.

2.3 Negotiated Services

Any Pipeline User or Prospective Pipeline User may request Envestra to provide a Negotiated Service. A Negotiated Service is a Pipeline Service that is different from the Haulage Reference Service.

The terms and conditions on which Envestra will provide a Negotiated Service will be the same as the terms and conditions referred to in section 4, where Envestra determines that those terms and conditions are appropriate and applicable to the Negotiated Service requested by the Pipeline User or Prospective Pipeline User.

2.4 Request for Services

A Prospective Pipeline User that is seeking the provision of a Pipeline Service must make a Request to Envestra.  A Request must be submitted on or in accordance with any application forms provided or approved by Envestra and must include all relevant information required by Envestra to consider that Request.  There is no charge for making a Request.

2.5 Pipeline Service Standards

Envestra will provide each Pipeline Service, including the Haulage Reference Service, in accordance with and subject to the requirements of any Pipeline Licence or applicable law.

3. REFERENCE TARIFFS AND REFERENCE TARIFF POLICY

3.1 Reference Tariffs  

The Reference Tariff for the Haulage Reference Service is as set out in the Tariff Schedule from time to time.  The initial Tariff Schedule forms Appendix C to this Access Arrangement.

The Reference Tariff set out in Appendix C is that which will apply from 1 July 1999 to 30 June 2000. The Reference Tariff will be adjusted with effect from 1 July each year in accordance with the adjustment mechanisms in section 3.2.6.

The Reference Tariff set out in Appendix C does not include GST (as defined in A New Tax System (Goods and Services Tax) Act 1999).
3.2 Reference Tariff Policy  

In this section 3.2, unless stated otherwise, a reference to the percentage change in the CPI is a reference to the percentage change between the March quarter CPI in the then current year and the March quarter CPI in the previous year.

3.2.1 New Facilities Investment

The Reference Tariff for the Haulage Reference Service will vary in accordance with the Extensions and Expansions Policy set out in section 8.

Where only part of any New Facilities Investment that is included as part of the Mildura Pipeline satisfies section 8.16 of the Code, then:

· the Capital Base will be increased by that part of the New Facilities Investment that satisfies section 8.16 (the ‘Recoverable Portion’); and

· Reference Tariffs for that part of the New Facilities Investment that satisfies section 8.16 of the Code will be determined in accordance with section 8.2 of this Access Arrangement.

Where part or all of any New Facilities Investment that is included as part of the Mildura Pipeline does not satisfy the requirements of section 8.16 of the Code, Envestra may apply to the Regulator to impose a Surcharge in relation to that New Facilities Investment or agree a Capital Contribution with a User in accordance with section 8 of the Code.

3.2.2 Imposts

Whenever Envestra determines that the costs of operating the Mildura Pipeline or performing its obligations under any Agreement have increased or decreased materially as a result of a New Impost or change in an Impost, Envestra will calculate in good faith the amount it believes represents the increase or decrease in its costs and will submit to the Regulator proposed revisions to the Tariff to reflect that increase or decrease in costs. 

Any amendment to a Tariff as a result of a New Impost or change in an Impost will be effective from the date of the introduction of the New Impost or change in the Impost.

This element of the Reference Tariff Policy has been determined in accordance with the tender process.

This element of the Reference Tariff Policy is a Fixed Principle.

3.2.3 Asset Base and Rate of Return

3.2.3.1 Forecasting the Capital Base 

The Capital Base to be adopted for the purposes of forecasting Total Revenue for an Access Arrangement Period, will be the opening value of the Capital Base, as determined in accordance with section 3.2.3.2 (with the exception that for the first Access Arrangement period, the opening value of the Capital Base will be the actual capital cost of the Mildura Pipeline) adjusted by (on an annual basis): 
· the forecast percentage change in the CPI;

· forecast depreciation calculated in accordance with section 3.2.5; and

· forecast New Facilities Investment that is proposed to be added to the Capital Base in accordance with the Extensions/Expansions Policy and section 8 of the Code.

This element of the Reference Tariff Policy is a Fixed Principle.

3.2.3.2 Capital Base at Review

The Capital Base, when reviewed, shall be adjusted to reflect the following factors, which will be calculated on an annual basis:

· the actual percentage change in the CPI (or if not available, estimates of the percentage change in the CPI);

· depreciation calculated in accordance with section 3.2.5;

· Redundant Capital determined in accordance with section 3.2.4;

· New Facilities Investment that is to be added to the Capital Base in accordance with the Extensions/Expansions Policy and section 8 of the Code; and

· any under-recovery of revenue determined in accordance with section 3.2.7.

This element of the Reference Tariff Policy is a Fixed Principle.

3.2.3.3 Rate of Return

The following Fixed Principles apply in respect of the Rate of Return:

· consistent with the treatment of the Capital Base, a real Rate of Return is to be applied to the forecast Capital Base. This element of the Reference Tariff Policy has been determined in accordance with the tender process;

· a real pre-tax Rate of Return of 9% will be applied to the forecast Capital Base for the initial Access Arrangement Period. This element of the Reference Tariff Policy has been determined in accordance with the tender process;

· in subsequent Access Arrangement Periods the Rate of Return will be determined by calculating a Weighted Average Cost of Capital (WACC) derived from a Capital Asset Pricing Model (CAPM). The WACC is to be determined by taking into account 10-year Commonwealth bond yields and 10-year Commonwealth capital indexed bonds over a two-month period as close as practicable to any revisions to the Rate of Return coming into effect; and 

· the assumed debt/equity ratio for the purposes of calculating the WACC will be 60/40.

3.2.4 Redundant Capital

When reviewed, the Capital Base shall be reduced in the following circumstances and in accordance with the following approach:

· where assets dedicated to providing Pipeline Services to a specific Transmission Delivery Point cease to contribute in any way to the delivery of Pipeline Services, the value attributable to those assets shall be removed;

· where any other assets in the Capital Base cease to contribute in any way to the delivery of Pipeline Services, the value attributable to those assets shall be removed; and

· the value attributable to assets that are sold shall be removed.

This element of the Reference Tariff Policy is a Fixed Principle.

3.2.5  Depreciation

Assets which form the Capital Base for the Mildura Pipeline will not be depreciated during the initial Access Arrangement Period. In subsequent Access Arrangement Periods depreciation will be charged on a straight-line basis such that each asset is fully depreciated over its economic life. 

This element of the Reference Tariff Policy is a Fixed Principle.

3.2.6 Reference Tariff Adjustments

The Reference Tariff for the Haulage Reference Service will be adjusted in the following manner:

· on 1 July 2000 the Reference Tariff will change by 95% of the percentage change in the CPI;

· on 1 September 2001 the Reference Tariff will be determined in accordance with the following formula:

Reference Tariff = $4.50 x (1+(0.95 x percentage change in the CPI2000)) x (1+(0.95 x percentage change in the CPI2001))

where:

‘percentage change in the CPI2000’ is the percentage change between the CPI for the March quarter 1999 and the CPI for the March quarter 2000; and

‘percentage change in the CPI2001’ is the percentage change between the CPI for the March quarter 2000 and the CPI for the March quarter 2001.

· on 1 July 2002 and 1 July 2003 the Reference Tariff will change by 95% of the percentage change in the CPI.

In the event that amendments to this Access Arrangement in accordance with section 9.2 of this Access Arrangement do not come into effect on or before 1 July 2004, the Reference Tariff will increase on this date by 95% of the percentage change in the CPI. 

3.2.7 Tariffs in subsequent Access Arrangement Periods

Reference Tariffs in subsequent Access Arrangement Periods will be established such that Envestra is able to receive an appropriate rate of return over a 30-year period commencing 1 July 1999.

This element of the Reference Tariff Policy has been determined in accordance with the tender process.

This element of the Reference Tariff Policy is to be applied in a manner that permits under-recoveries of revenue by Envestra in the initial years of the operation of the Mildura Pipeline to be offset by over-recoveries of revenue in later years of operation.  This is to be achieved in accordance with the following principles:

· the ‘appropriate rate of return over a 30 year period’ is the overall rate of return on the Capital Base over 30 years consistent with applying a rate of return in each Access Arrangement Period calculated in accordance with the principles in section 3.2.3.3 to a Capital Base calculated in accordance with section 3.2.3.2 and as described below;

· an ‘under-recovery of revenue’ refers to the situation where actual revenue generated by the Mildura Pipeline over an Access Arrangement Period is less than the actual cost for that Access Arrangement Period. Actual revenue from the Haulage Reference Service will be calculated by reference to the actual volume of gas contracted and/or transported and the applicable Reference Tariff. Actual cost refers to the sum of Non-Capital Costs incurred, depreciation calculated in accordance with section 3.2.5, and a rate of return calculated in accordance with the principles in section 3.2.3.3 applied to a Capital Base calculated in accordance with section 3.2.3.2 and the principles below; 

· any under-recovery of revenue in relation to the Mildura Pipeline  for an Access Arrangement Period will be added to the Capital Base at each review of the Access Arrangement.  This will occur until such time as there is no under-recovery.  

· under-recoveries of revenue that are added to the Capital Base will be inflated consistently with the remainder of the Capital Base and depreciated at the same weighted average rate of depreciation applying to the remainder of the Capital Base for that Access Arrangement Period.

This element of the Reference Tariff Policy is a Fixed Principle.

3.2.8 Tariff Schedules

Whenever Envestra wishes to adjust or modify the Reference Tariff in accordance with this Access Arrangement, it will send a revised Tariff Schedule to:

(a) each Pipeline User;

(b) each Prospective Pipeline User whose name appears in the queue established pursuant to section 7 of this Access Arrangement; and

(c) the Regulator.

A copy of the revised Tariff Schedule will also be included in the Information Package and on Envestra’s internet site while that revised Tariff Schedule remains in effect.

Each revised Tariff Schedule will specify the period during which it is to be in effect and will be effective as the Tariff Schedule during and after that period, unless another revised Tariff Schedule comes into effect pursuant to this Access Arrangement.

4. TERMS AND CONDITIONS

4.1 Haulage Reference Service

The Haulage Reference Service will be provided to Pipeline Users on and subject to the terms of an Agreement which will comprise:

(a)
the terms and conditions set out in Appendix B; and 

(b)
the Specific Terms and Conditions agreed between Envestra and the Pipeline User.

The Specific Terms and Conditions that form part of an Agreement between Envestra and a Pipeline User will comprise:

(a) the details of each User Receipt Point at which Gas is to be delivered to Envestra by or for the account of that Pipeline User pursuant to the Agreement;

(b) the details of each User Delivery Point at which Gas is to be delivered by Envestra to or for the account of that Pipeline User pursuant to the Agreement;

(c) the period for which the Agreement is to remain in force (assuming it is not terminated earlier in accordance with the terms and conditions set out in Appendix B) (which period must be at least 12 months);

(d) the date on which Envestra is to commence providing Reference Services pursuant to the Agreement;

(e) (for each User Delivery Point) the maximum Quantity of Gas which Envestra is obliged to deliver to or for the account of the Pipeline User pursuant to the Agreement through that User Delivery Point on any Pipeline Day (MDQ);

(f)
(for each User Delivery Point) the maximum Quantity of Gas which Envestra is obliged to deliver to or for the account of the Pipeline User pursuant to the Agreement through that User Delivery Point during any period of 60 minutes (MHQ);

(g)
the date on which the Agreement will terminate (assuming it is not terminated earlier in accordance with the terms and conditions set out in Appendix B) (which date must be at least 12 months after the date of the Agreement); and

 (h)
an address and facsimile number for the purposes of the service of notices on the Pipeline User pursuant to the Agreement.

4.2 Negotiated Services

A Negotiated Service is a Pipeline Service that is different from the Haulage Reference Service.

If a Pipeline User or Prospective Pipeline User requires a Service on terms and conditions that differ in any way from the terms and conditions set out in Appendix B or with Specific Terms and Conditions that do not correspond with the Specific Terms and Conditions described in section 4.1, then the Pipeline User or Prospective Pipeline User requires a Negotiated Service.

The terms and conditions on which Envestra will provide a Negotiated Service will be determined through negotiation between Envestra and the Pipeline User or Prospective Pipeline User who has requested that Negotiated Service or, in default of agreement, through dispute resolution in accordance with section 6 of the Code.

The terms and conditions on which Envestra will provide a Negotiated Service will be the same as the terms and conditions described in section 4.1 to the extent that Envestra determines that those terms and conditions are appropriate and applicable to the Negotiated Service requested by the Pipeline User or Prospective Pipeline User.

4.3 Pre-conditions to Pipeline Services

A Prospective Pipeline User who requires a Pipeline Service must satisfy a number of pre-conditions before Envestra is required to provide that Pipeline Service or enter into an Agreement to provide that Pipeline Service. These pre-conditions are as follows:

(a)
the Prospective Pipeline User must pay Envestra the amount required pursuant to clause 14.1 of the terms and conditions set out in Appendix B;

(b)
the Prospective Pipeline User must satisfy Envestra that the Prospective Pipeline User meets the requirements of Envestra’s Credit Policy;

(c)
the Prospective Pipeline User must satisfy Envestra that the Prospective Pipeline User has adequate arrangements in place to ensure that the aggregate Quantity of Gas delivered to Envestra by or for the account of the Prospective Pipeline User is equal at all times to the aggregate Quantity of Gas delivered by Envestra to or for the account of the Prospective Pipeline User;

(d)
the Prospective Pipeline User must satisfy Envestra that the Prospective Pipeline User has adequate arrangements in place to ensure that it complies with its obligations to Envestra in relation to the Pipeline Service; and

(e)
(if required by Envestra) the Prospective Pipeline User must execute a document setting out or incorporating the terms and conditions on which Envestra is to provide the Pipeline User with the Pipeline Service. 

The arrangements mentioned in section 4.3(c) must include apportionment arrangements between the Prospective Pipeline User and other Pipeline Users, together with Envestra and each Transmission Operator and Distribution Operator, to apportion Gas delivered through each Transmission Receipt Point and each Transmission Delivery Point amongst the Pipeline User and other Pipeline Users.
4.4 Credit Policy

Envestra will not be required to provide Pipeline Services to a Pipeline User, or a Prospective Pipeline User, who does not meet the requirements of Envestra’s Credit Policy.  
The Credit Policy requires that:

(a) a Pipeline User must be resident in Australia or have a permanent establishment in Australia;

(b) (if the Pipeline User is incorporated or constituted under any law other than the Corporations Law) the Pipeline User must have provided Envestra with a legal opinion in form and substance satisfactory to Envestra that confirms:

(i)   the due incorporation and good standing of the Pipeline User;

(ii) 
the legal capacity of the Pipeline User to enter into and perform the Agreement between the Pipeline User and Envestra;

(iii) the due execution of that Agreement and the enforceability of that Agreement against the Pipeline User;

(c) the Pipeline User must be capable of being sued in its own name in a court established under the laws of South Australia and in each of the other States;

(d) the Pipeline User must not enjoy any immunity from legal proceedings or legal process (including, but without limitation, any immunity from execution);

(e) the Pipeline User must have an acceptable credit rating;

(f) the Pipeline User must have the necessary financial capability to discharge its present and future obligations in relation to Pipeline Services; and

(g) the Pipeline User must not be an externally-administered body corporate or an insolvent under administration (as defined in the Corporations Law) or under a similar form of administration under any laws applicable to the Pipeline User in any jurisdiction.

For the purposes of paragraph (e), Envestra will from time to time determine what constitutes an acceptable credit rating.  Until otherwise determined by Envestra, an acceptable credit rating means a rating of BBB or higher for long-term unsecured counterparty obligations of the entity, as rated by Standard and Poors (Australia) Pty Ltd.

Whenever Envestra decides to alter the acceptable credit rating, it will notify all Pipeline Users and Prospective Pipeline Users of the acceptable credit rating as altered.  This information will also be included in the Information Package that Envestra is required to maintain under the Code.

4.5 Pre-existing rights

Section 2.25 of the Code provides that the Regulator must not approve an Access Arrangement any provision of which would, if applied, deprive any person of a contractual right in existence prior to the date the proposed Access Arrangement was submitted (or required to be submitted), other than an Exclusivity Right which arose on or after 30 March 1995. No provision of this Access Arrangement will take effect to the extent that, if it were applied, it would deprive any person of a contractual right in existence prior to the date that this Access Arrangement (comes into effect), other than an Exclusivity Right which arose on or after 30 March 1995.

5. CAPACITY MANAGEMENT POLICY

The Mildura Pipeline is a Contract Carriage Pipeline. 

A Pipeline User may trade Contracted Capacity in accordance with the Trading Policy set out in section 6.

6. TRADING POLICY

6.1 Bare Transfers

Prior to using any Contracted Capacity that is the subject of a Bare Transfer, the transferee must notify Envestra of:

· the identity of the transferee including an address and facsimile number where notices may be given;

· the identity of the Pipeline User that made the transfer or assignment;

· the amount of MDQ and MHQ that has been transferred or assigned; 

· the location of the User Delivery Point which is the subject of the transfer; and

· any other information which Envestra reasonably requires concerning the nature of the Contracted Capacity that is the subject of the Bare Transfer.

6.2 Other Transfers

A Pipeline User is permitted to transfer or assign all or part of its Contracted Capacity with the prior written consent of Envestra where the transfer or assignment is commercially and technically reasonable.

Envestra may withhold its consent only on reasonable commercial and technical grounds, and may make its consent subject to conditions, but only if they are reasonable on commercial and technical grounds.

Examples of the reasonable commercial or technical grounds upon which Envestra may withhold its consent or make its consent subject to conditions include:

· where there is insufficient Capacity at any point on the Mildura Pipeline (either before or as a result of the transfer) to enable the proposed Contracted Capacity to be transferred or assigned to the proposed User Delivery Point; 

· where Envestra would receive less revenue as a result of the proposed transfer or assignment of Contracted Capacity; and

· where the proposed transferee is unable to satisfy Envestra that it is able to meet the pre-conditions set out in section 4.3.

6.3 Change of User Delivery Points and User Receipt Points

A Pipeline User is permitted to change a User Delivery Point and/or a User Receipt Point from that specified in an Agreement with the prior written consent of Envestra where the change is commercially and technically reasonable.

Envestra may withhold its consent only on reasonable commercial and technical grounds, and may make its consent subject to conditions, but only if the conditions are reasonable on commercial and technical grounds.

Examples of the reasonable commercial or technical grounds upon which Envestra may withhold its consent or make its consent subject to conditions include:

· where there is insufficient Capacity at any point on the Mildura Pipeline (either before or as a result of the change) to enable the proposed User Delivery Point or User Receipt Point to be changed; and

· where Envestra would receive less revenue as a result of the proposed change of User Delivery Point or User Receipt Point.

6.4 Procedure

The following procedure is to be followed in relation to transfers or assignments of Contracted Capacity (other than Bare Transfers) and changes to User Delivery Points or User Receipt Points:

· the party requesting the transfer/assignment or a change to a User Delivery Point or User Receipt Point shall submit a written request to Envestra, setting out the applicable details. A fee of $75, payable at the time of the request, will apply to each request. 

· Envestra may need to undertake an analysis to determine whether the request is technically and commercially feasible and reasonable. The cost of completing this analysis will be borne by the party that makes the request. Charges for the analysis may vary depending on the complexity of analysing the request, but will be agreed in advance with the party making the request. Costs will be based on an hourly rate of $75 per person per hour for each hour after the first hour.

7. QUEUING POLICY

7.1 Order of Priority

A queue will be formed whenever Envestra receives a Request for Pipeline Services which it considers it cannot fulfil because of insufficient capacity in the Mildura Pipeline.  All Requests for Pipeline Services which cannot be fulfilled will be placed in a single queue.

The queue will comprise all Requests for Pipeline Services received by Envestra after a queue has been formed (in addition to the Request which results in the formation of a queue) until those Requests are removed from the queue in accordance with this Queuing Policy.
7.2 
Order of Priority

The position of a Request on the queue will be determined according to the date and time at which the Request was received, with the Request which has the earliest date and time taking the first position in the queue.  The exception to this rule is that Requests in the queue for the Haulage Reference Service will have a higher position in the queue to Requests for a Negotiated Service.

7.3 
Offers of Spare Capacity

Whenever Envestra considers that Spare Capacity has become available and that it is sufficient to satisfy any portion of any Request in the Queue, the Prospective Pipeline Users who have Requests in the Queue will be offered that Spare Capacity (to the extent that the spare capacity is able to satisfy their Requests) in the order in which those Requests rank in the Queue.

Any Prospective Pipeline User that receives an offer of Spare Capacity must notify Envestra within 10 Business Days as to whether it wishes to accept that offer or not.

If a Prospective Pipeline User does not notify Envestra within that period of 10 Business Days that it wishes to accept the Spare Capacity offered to it then the Request in respect of which that offer was made will be removed from the Queue (to the extent that it would have been satisfied by the Spare Capacity offered) and that Spare Capacity will become available for offer in accordance with the Queuing Policy to other Prospective Pipeline Users with Requests in the Queue.

If a Prospective Pipeline User notifies Envestra within that period of 10 Business Days that it wishes to accept the Spare Capacity offered to it, then:

(a) the Request in respect of which that offer was made will be removed from the Queue (to the extent that it will be satisfied by the Spare Capacity offered); and

(b) Envestra will send that Pipeline User a contract setting out the terms and conditions on which Envestra will provide that Prospective Pipeline User with the Pipeline Services requested by that Prospective Pipeline User in the Request, utilising the Spare Capacity offered to that Prospective Pipeline User, subject to satisfaction of the pre-conditions set out in section 4.3.

If the Prospective Pipeline User does not execute that contract and return it to Envestra within 10 business days after it was received by that Prospective Pipeline User (or within such longer period as Envestra may allow), then the offer of Spare Capacity to that Prospective Pipeline User will lapse and that Spare Capacity will become available for offer in accordance with the Queuing Policy, to other Prospective Pipeline Users with Requests in the Queue.

If a Prospective Pipeline User executes that contract and returns it to Envestra before the offer of Spare Capacity lapses under the previous paragraph but the Prospective Pipeline User is then unable to satisfy all pre-conditions set out in section 4.3 within 20 business days (or within such longer period as Envestra may allow), then the contract will terminate and the Capacity that was the subject of that contract will become Spare Capacity available for offer in accordance with the Queuing Policy to other Prospective Pipeline Users with Requests in the Queue.

Envestra will not have to offer Spare Capacity to any Prospective Pipeline User in the Queue in respect of a Request for a Pipeline Service that could not be satisfied through the use of that Spare Capacity because of the nature of the Pipeline Service that is the subject of the Request.

7.4 
Queuing Information

Whenever a Prospective Pipeline User’s Request is placed in the queue and whenever the priority of that Request or the aggregate level of capacity sought by Requests ahead of the Prospective Pipeline User in the queue changes, Envestra will advise the Prospective Pipeline User of:

· its position on the queue;

· the aggregate level of capacity sought by Prospective Pipeline Users who are ahead on the queue;  and

· any relevant investigation into Developable Capacity or augmentation of the Mildura Pipeline which is underway.

A Prospective Pipeline User must confirm with Envestra, at intervals of no more than three months, that it wishes to proceed with a Request.  If no confirmation is made within three months after that Request was first placed in the queue (or subsequently, within three months of the previous confirmation) the Request will be removed from the queue.

A Prospective Pipeline User may advise Envestra at any time that it does not wish to proceed with a Request, at which time the Request will be removed from the queue. 
A Prospective Pipeline User may at any time notify Envestra that it wishes to reduce the quantity of capacity that is the subject of a Request in the queue. In this case the Request in the queue will be reduced in accordance with the Prospective Pipeline User’s notice but the position of the Request in the queue will remain unaltered.  A Prospective Pipeline User may not increase the amount of capacity being sought by an existing Request or alter the type or nature of the Pipeline Service (including the proposed User Delivery Point) that is the subject of that Request.

A Request in a queue may only be assigned to a third party by a Prospective Pipeline User where that party has purchased the Prospective Pipeline User’s business and/or assets. 

7.5 
Developable Capacity Options

Envestra may at any time undertake an investigation in respect of Developable Capacity alternatives to satisfy Requests.  In undertaking the investigation, and in subsequently undertaking any augmentation as a result of that investigation, Envestra may consider other Requests in the interests of optimising design and achieving efficiency in the structure and level of Tariffs, regardless of their position in the queue.

Envestra will only take such action where it is reasonable to do so and where it will not foreseeably disadvantage other Prospective Pipeline Users, other than in relation to their position in the queue.

8. EXTENSIONS and EXPANSIONS POLICY

Any extension or expansion of the Mildura Pipeline will be treated in the manner set out in sections 8.1 and 8.2 below. 
8.1 Coverage

All expansions of the Capacity of the Mildura Pipeline within the Access Arrangement Period will automatically be included as part of the Mildura Pipeline from the time the expansion comes into service. 

All extensions to the Mildura Pipeline within the Access Arrangement Period will be automatically included as part of the Mildura Pipeline from the time the extension comes into service, unless the extension is a significant extension.

A significant extension is an extension with an estimated capital cost in excess of $75,000, and/or that involves the construction of more than 1km of transmission pipeline.  

In the case of a significant extension, Envestra will have the option of treating the extension as either:

· part of the Mildura Pipeline; or

· a stand-alone Pipeline, in which case Envestra will provide written notice to the Regulator prior to the extension entering into service. Envestra will have the option of including the stand-alone Pipeline as part of the Mildura Pipeline at any subsequent review of the Access Arrangement for the Mildura Pipeline.

Envestra will not have the option of treating a significant extension as a stand-alone Pipeline if the extension was assumed and included in the calculation of Reference Tariffs.

8.2 Tariffs

8.2.1 Effect on Haulage Reference Tariffs

Subject to the requirements of section 8.16 of the Code, the Reference Tariff for the Haulage Reference Service will be determined as set out below in relation to any extension or expansion that is to be included as part of the Mildura Pipeline:

· to the extent that an extension or expansion meets the economic feasibility test in section 8.16(b)(i) of the Code, the Reference Tariff will be the Prevailing Tariff prior to the extension or expansion; or

· to the extent that an extension or expansion has system wide benefits and Envestra believes that these benefits justify the approval of a higher Reference Tariff for all Pipeline Users, Envestra will seek the Regulator’s approval of a higher Reference Tariff for all Pipeline Users; or

· to the extent that an extension or expansion is necessary to maintain the safety, integrity or Contracted Capacity of Pipeline Services but does not meet the economic feasibility test or does not provide system-wide benefits that, in the Regulator’s opinion, justifies a higher Reference Tariff for all Pipeline Users, Envestra may seek revisions to the Access Arrangement to provide for new Tariff arrangements; or

· as provided for in section 3.2.1, to the extent that an extension or expansion does not satisfy any of the requirements of section 8.16 of the Code, Envestra may apply to the Regulator to impose a Surcharge in relation to that New Facilities Investment, or agree a Capital Contribution with a User in accordance with section 8 of the Code.

In accordance with section 8.16(b)(i) of the Code, for any expansion of the Capacity or extension to the Pipeline to pass the economic feasibility test, the Anticipated Incremental Revenue generated over the economic life of the New Facility must exceed the New Facilities Investment.

8.2.2 Relationship to Reference Tariff Policy

Section 8.2.1 is to be applied in conjunction with section 3.2.1.

9. REVIEW OF THE ACCESS ARRANGEMENT

9.1 Revisions Submission Date

Envestra will submit revisions to this Access Arrangement to the Regulator on or before 1 January 2004. 

9.2 
Revisions Commencement Date

The revisions to this Access Arrangement referred to in section 9.1 will commence on the latter of 1 July 2004 and the date on which their approval takes effect under the Code.

10. GLOSSARY 

In this Access Arrangement and the Access Arrangement Information, unless the contrary intention appears:

(1) ‘Agreement’ means the contract between Envestra and a Pipeline User, which is constituted of the terms and conditions set out in Appendix B and the Specific Terms and Conditions.

(2) ‘Business Day’ means a day other than a Saturday, Sunday or public holiday in South Australia.

(3) ‘Code’ means the National Third Party Access Code for Natural Gas Pipeline Systems.

(4) ‘CPI’ means the Consumer Price Index (All Groups Weighted Average for the Eight Capital Cities) as published by the Australian Bureau of Statistics or its successor or, if that Consumer Price Index is not published for any reason, whatever alternative index Envestra determines from time to time is reasonably equivalent to that Consumer Price Index.

(5) ‘Cubic Metre’, in relation to Gas, means the amount of that Gas which, at Standard Conditions, would occupy a volume of one cubic metre.

(6) ‘Customer’ means any person to whom Gas is, or is to be, supplied through the Mildura Pipeline. 

(7) ‘Credit Policy’ means the policy described in section 4.4 of this Access Arrangement.

(8) ‘Distribution Operator’ means the operator of a distribution network to which Gas is delivered through any Transmission Delivery Point.

(9) ‘Excluded Tax’ means any tax on net gains, net profits or net income generally.

(10) ‘Gas’ has the meaning given to ‘natural gas’ in the Gas Pipelines Access (Victoria) Act 1997.
(11) ‘GJ’ means a gigajoule, which is one thousand megajoules.

(12) ‘Gross Heating Value’ means the energy produced by the complete combustion of one Cubic Metre of Gas with air, at Standard Conditions, the product of combustion cooled to a temperature of fifteen (15) degrees Celsius and the water vapour formed by the combustion condensed to a liquid state.

(13) ‘Gross Negligence’ means a level of negligence that demonstrates a complete and utter disregard for the consequences of an action or omission.

(14) ‘Haulage Reference Service’ means the Pipeline Service described in section 2.2 of this Access Arrangement.

(15) ‘Impost’ means any royalty, duty, excise, tax, impost, levy, fee or charge (including, but without limitation, any goods and services tax) (other than an Excluded Tax) imposed now or in the future by the Commonwealth of Australia or any State or Territory of Australia on or in respect of the Mildura Pipeline (or any part of it) or on or in respect of the operation, repair, maintenance, administration or management of the Mildura Pipeline (or any part of it) or on or in respect of the provision of Pipeline Services.

(16) ‘Interest Rate’ means the Commonwealth Bank of Australia corporate overdraft reference rate, as varied from time to time.

(17) ‘Maximum Daily Quantity’ or ‘MDQ’, in relation to a Transmission Delivery Point, means the maximum Quantity of Gas which Envestra is required to deliver through that Transmission Delivery Point to or for the account of a Pipeline User during any Pipeline Day, as specified in, or determined in accordance with, the Specific Terms and Conditions and as increased from time to time in accordance with the terms and conditions set out in Appendix B.

(18) ‘Maximum Hourly Quantity’ or ‘MHQ’, in relation to a Transmission Delivery Point, means the maximum Quantity of Gas which Envestra is required to deliver through that Transmission Delivery Point to or for the account of the Pipeline User during any period of sixty minutes, as specified in, or determined in accordance with, the Specific Terms and Conditions. 

(19) ‘Metering Equipment’ means metering equipment of a type acceptable to Envestra.

(20)

(20) ‘Mildura Pipeline’ means the transmission pipeline from Berri to Mildura that is the subject of this Access Arrangement from time to time, together with any compressors, regulators, metering equipment and all other ancillary equipment. 
(21) ‘Negotiated Service’ means a Pipeline Service of the type described in section 2.3 of this Access Arrangement.

(22)

(22) ‘New Impost’ means any Impost that was not in force on 1 July 1999 or that was in force but is applied, calculated or determined at a different rate or in a different way to the way it was applied, calculated or determined in the period prior to 1 July 1999.

(23) ‘Pipeline Day’ means a period of 24 consecutive hours that commences at 6:00am Central Standard Time. 

(24) ‘Pipeline Licence’ means any licence or regulatory authorisation granted to Envestra in South Australia or Victoria which authorises the operation of the Mildura Pipeline or any part of it. 
(25) ‘Pipeline Service’ means a Service provided by means of the Mildura Pipeline.

(26) ‘Pipeline User’ means a person who has a current contract for a Pipeline Service or an entitlement to a Pipeline Service as a result of an arbitration.

(27) ‘Planned Maintenance’ means maintenance that is planned in advance, where the plan to undertake that maintenance was developed or formulated at least 14 days before the date on which that maintenance is scheduled to occur.

(28) ‘Prospective Pipeline User’ means a person who seeks or who is reasonably likely to seek to enter into a contract for a Pipeline Service and includes a Pipeline User who seeks or may seek to enter into a contract for an additional Pipeline Service.

(29) ‘Quantity of Gas’ means the quantity of Gas, expressed in terajoules, determined in accordance with the Agreement. 

(30) ‘Reference Tariff’ means the Tariff specified in this Access Arrangement as corresponding to the Haulage Reference Service.

(31) ‘Regulator’ means the Australian Competition and Consumer Commission (ACCC).

(32) ‘Related Haulage Agreement’ (in an Agreement between Envestra and a Pipeline User) means any other agreement between Envestra and that Pipeline User under which Envestra delivers, or is to deliver, Gas to or for the account of that Pipeline User, whether through the Mildura Pipeline or any other Pipeline.

(33) ‘Request’ means an application from a Prospective Pipeline User for the provision of a Pipeline Service which includes all relevant information required by Envestra to consider the Request (as set out in the Information Package).  A Request must be submitted on or in accordance with any application forms provided or approved by Envestra.

(34) ‘Riverland Pipeline’ means the transmission pipeline from Angaston to Berri that is the subject of a separate Access Arrangement from time to time, together with any compressors, regulators, metering equipment and all other ancillary equipment associated with that pipeline. 
(35) ‘Specific Terms and Conditions’ means the specific terms and conditions agreed between Envestra and a Pipeline User in relation to a Pipeline Service.

(36) ‘Standard Conditions’ means a temperature of 15 degrees Celsius and an absolute pressure of 101.325 kilopascals.

(37) ‘Start Date’, in relation to an Agreement, means the date on which Envestra commences, or is to commence, providing Pipeline Services to a Pipeline User pursuant to that Agreement as specified in, or determined in accordance with, the Specific Terms and Conditions.

(38) ‘SUG’ or ‘System Use Gas’ means Gas that is used or consumed in the operation of the Mildura Pipeline and Gas that is lost from the Mildura Pipeline (or which cannot be accounted for) but does not include Gas that is flared or released from the Mildura Pipeline in accordance with the Agreement between Envestra and any Pipeline User.

(39) ‘Tariff Schedule’ means the tariff schedule which forms Appendix C to this Access Arrangement or, if Envestra has issued a revised tariff schedule, the tariff schedule in effect from time to time.

(40) ‘Term’ in relation to an Agreement, means the term of that Agreement as specified in, or determined in accordance with, the Specific Terms and Conditions.

(41) ‘TJ’ means a terajoule, which is one thousand gigajoules.

(42) ‘Transmission Delivery Point’ means a point on the Mildura Pipeline at which Gas is, or is to be, delivered out of the Mildura Pipeline.

(43) ‘Transmission Operator’ means the operator of a transmission pipeline (other than the Mildura Pipeline) through which Gas is delivered to any Transmission Receipt Point or to which Gas is delivered through any Transmission Delivery Point.

(44) ‘Transmission Receipt Point’ means a point on the Mildura Pipeline at which Gas is, or is to be, received into the Mildura Pipeline.
(45) ‘User Delivery Point’ in an Agreement, means a Transmission Delivery Point at which Gas is, or is to be, delivered out of the Mildura Pipeline to or for the account of the Pipeline User pursuant to that Agreement, as specified in, or determined in accordance with, the Specific Terms and Conditions.
(46) ‘User Receipt Point’ in an Agreement, means a Transmission Receipt Point at which Gas is, or is to be, delivered into the Mildura Pipeline to or for the account of the Pipeline User pursuant to that Agreement, as specified in, or determined in accordance with, the Specific Terms and Conditions.
(47) ‘Volume of Gas’ means volume in Cubic Metres.

(48) ‘Year’ means any period of 12 consecutive months.
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