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Background 

 
A. Clause 6.7.5 of the National Electricity Rules (NER) provides that a Distribution 

Network Service Provider (DNSP) must prepare a document (the negotiating 
framework) setting out the procedure to be followed during negotiations between that 
DNSP and any person (the Service Applicant or applicant) who wishes to receive a 
negotiated distribution service from the DNSP, as to the terms and conditions of 
access for the provision of the service. 

 
B. The negotiating framework must comply with and be consistent with: 

 
(a) the applicable requirements of the relevant distribution determination; and 

 
(b) paragraph 6.7.5(c) of the NER, which sets out the minimum requirements 

for a negotiating framework. 
 

C. This document sets out the proposed negotiating framework of Ergon Energy 
Corporation Limited (Ergon Energy), which has been prepared by Ergon Energy 
in accordance with clause 6.7.5 of the NER. 

 
 

1  Application of negotiating framework 
 

1.1 Ergon Energy and any Service Applicant who is negotiating for the provision of a 
negotiated distribution service by Ergon Energy must comply with the requirements of 
this negotiating framework in accordance with its terms. 

 
1.2 The requirements set out in this document are additional to any requirements or 

obligations: 
 

(a) contained in clauses 5.3 and 5.5 of the NER insofar as the negotiating 
framework applies to negotiated distribution services which would have 
been negotiated distribution services regardless of the operation of clause 
6.24.2(c) of the NER; 

 
(b) contained in clauses 5.5 and 5.4A of the NER insofar as the negotiating 

framework applies to negotiated distribution services which would have 
been treated as negotiated transmission services were it not for the 
operation of clause 6.24.2(c) of the NER; and 

 
(c) contained in any other relevant provisions of Chapter 6 of the NER. 

 
In the event of any inconsistency between this document and the requirements of the 
NER, the requirements of the NER will prevail to the minimum extent of the 
inconsistency. 

 
1.3 Nothing in this document will be taken as imposing an obligation on Ergon Energy to 
 provide any service to the Service Applicant. 
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2  Obligation to negotiate in good faith 

 
2.1 Ergon Energy and the Service Applicant must negotiate in good faith the terms and 

conditions of access to a negotiated distribution service. 
 

2.2 The obligation to negotiate in good faith under clause 2.1 does not: 
 

(a) create any fiduciary rights or obligations between the parties; or 
 

(b) require a party to act contrary to its own commercial interests. 
 

 
 

3  Provision of commercial information by Ergon Energy  
 

3.1 The Service Applicant may give notice to Ergon Energy requesting commercial 
information that the Service Applicant reasonably requires to enable it to engage in 
effective negotiation with Ergon Energy for the provision of the negotiated 
distribution service. 

 
3.2 Ergon Energy must provide all such commercial information a Service Applicant 

requests in accordance with clause 3.1, being commercial information the Service 
Applicant reasonably requires to enable that applicant to engage in effective 
negotiation with Ergon Energy for the provision of the negotiated distribution service. 

 
3.3 Ergon Energy must provide to the Service Applicant, regardless of whether it is 

requested by the Service Applicant in accordance with clause 3.1: 
 

(a) the reasonable costs and/or the increase or decrease in costs (as 
appropriate) of providing the negotiated distribution service; 

 
(b) how the charges for providing the negotiated distribution service reflect 

those costs and/or the cost increment or decrement (as appropriate); and 
 

(c) the appropriate arrangements for assessment and review of the charges 
and the basis on which they are made. 

 
3.4 Commercial information to be provided to a Service Applicant pursuant to this clause 

3 does not include: 
 

(a) confidential information provided to Ergon Energy by another person; 
or 

 
(b) information that Ergon Energy is prohibited, by law, from disclosing to the 

Service Applicant. 
 

3.5 Commercial information provided to a Service Applicant pursuant to this clause 3 may 
be provided subject to conditions including: 
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(a) a condition that the Service Applicant must not disclose any part of that 

commercial information to any other person without the prior written 
consent of Ergon Energy; and/or 

 
(b) a condition that the Service Applicant (or any other person to whom the 

Service Applicant seeks to disclose the commercial information) must enter 
into a confidentiality agreement with Ergon Energy, on terms reasonably 
acceptable to both parties before disclosure of the commercial information 
to that person. 

 
 

4  Provision of commercial information by Service Applicant 
 

4.1 Ergon Energy may give notice to the Service Applicant requesting commercial 
information that Ergon Energy reasonably requires to enable Ergon Energy to engage 
in effective negotiation with that applicant for the provision of the 
negotiated distribution service. 

 
4.2 The Service Applicant must provide all commercial information Ergon Energy 

requests in accordance with clause 4.1, being commercial information Ergon Energy 
reasonably requires to enable the provider to engage in effective negotiation with that 
applicant for the provision of the negotiated distribution service. 

 
4.3 Subject to clause 4.5, the Service Applicant must use its reasonable endeavours to 

provide Ergon Energy with the commercial information requested under clause 
4.1 within 10 business days of that request, or within such other time period as 
agreed by the parties. 

 
4.4 The Service Applicant must use its reasonable endeavours to provide to Ergon 

Energy within 10 business days of the application being provided to Ergon Energy, 
and regardless of whether it is requested by Ergon Energy in accordance with 
clause 4.1: 

 
(a) details of the corporate structure of the Service Applicant, financial details 

relevant to credit worthiness and credit risk and ownership of assets; 
 

(b) technical information relevant to the application for a negotiated distribution 
service; 

 
(c) financial information relevant to the application for a negotiated distribution 

service; 
 

(d) details of the compliance of the Service Applicant's application with any law, 
standard, NER or guideline. 

 
4.5 Commercial information to be provided to Ergon Energy pursuant to this clause 

4 does not include: 
 

(a) confidential information provided to the Service Applicant by another 
person; or 
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(b) information that the Service Applicant is prohibited, by law, from disclosing 

to Ergon Energy. 
 

4.6 Commercial information provided to Ergon Energy pursuant to this clause 4 may be 
provided subject to conditions including: 

 
(a) a condition that Ergon Energy must not disclose any part of that 

commercial information to any other person without the prior written 
consent of the Service Applicant; and/or 

 
(b) a condition that Ergon Energy (or any other person to whom Ergon Energy 

seeks to disclose the commercial information) must enter into a 
confidentiality agreement with the Service Applicant, on terms reasonably 
acceptable to both parties before the disclosure of the confidential 
information to that person. 

 
 

5  Determination of impact on other Distribution Network Users 
 

5.1 Ergon Energy must determine the potential impact on Distribution Network Users, 
other than the Service Applicant, of the provision of the negotiated distribution 
service to the Service Applicant. 

 
5.2 Ergon Energy must notify and consult with any affected Distribution Network 

Users and ensure that the provision of the negotiated distribution service to which 
access is sought by the Service Applicant does not result in non-compliance with 
obligations in relation to other Distribution Network Users under the NER. 

 
 

6  Timeframe for negotiations 
 

6.1 The timeframe for commencing, progressing and finalising negotiations for the 
supply of a negotiated distribution service, as to the terms and conditions of access 
for the provision of the service, is set out in Table 1. 

 
6.2 The timeframe set out in Table 1 will not apply where a timeframe is specified in 

Chapter 5 of the NER in relation to an application for a negotiated distribution service. 
 

6.3  Ergon Energy and the Service Applicant must use reasonable endeavours to 
adhere to the timeframe set out in Table 1, as well as to any preliminary program 
finalised under D. in Table 1, including as amended from time to time in accordance 
with this clause 6. 

 
6.4 The timeframe set out in Table 1 may be suspended in accordance with clause 7. 

 
6.5 The timeframe set out in Table 1 may be varied by agreement between Ergon 

Energy and the Service Applicant, where such agreement must not be 
unreasonably withheld or delayed. 
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6.6 Any preliminary program finalised under D. in Table 1 may be modified from time to 

time by further agreement between Ergon Energy and the Service Applicant, where 
such agreement must not be unreasonably withheld or delayed. 

 
Table 1 - Target timeframe for negotiations 

 

  

Event 
 

Target timeframe 
 

A. 
 

Ergon Energy receives written application for a 
negotiated distribution service from the Service 
Applicant 

 

X  

 

B. 
 

The Service Applicant provides to Ergon Energy the 
commercial information set out in clause 4.4 

 

X + 10 business days 

 

C. 
 

Ergon Energy and the Service Applicant may meet 
to discuss a preliminary program setting out a 
reasonable period of time for commencing, 
progressing and finalising negotiations 

 

X + 10 business days 

 

D. 
 

Ergon Energy and the Service Applicant finalise the 
preliminary program for commencing, progressing 
and finalising negotiations. The program may include 
milestones relating to: 

 
• the provision of information by Ergon Energy 

pursuant to clause 3; 
• the provision of information by the Service Applicant 

pursuant to clause 4; 
• the notification and consultation with any affected 

Distribution Network Users in accordance with 
clause 5.2; and/or 

• the notification by Ergon Energy of the reasonable 
direct expenses incurred in processing the 
application to provide the negotiated distribution 
service pursuant to clause 10.1. 

 

X + 25 business days 

 

E. 
 

Ergon Energy provides the Service Applicant 
with an offer for the negotiated distribution service 

 

In accordance with agreed 
program 

 

F. 
 

Ergon Energy and the Service Applicant finalise 
negotiations 

 

In accordance with agreed 
program 
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7  Suspension of timeframe for negotiations 

 
7.1 The timeframes for negotiation of provision of a negotiated distribution service in 

Table 1 or agreed between the parties are suspended if: 
 

(a) a dispute in relation to the negotiated distribution service is notified to the 
Australian Energy Regulator (AER) under Part 10 of the National Electricity 
Law (NEL), from the date of the notification of that dispute to the AER until: 

 
• the withdrawal of the dispute under section 126 of the NEL; 

 
• the termination of the dispute by the AER under section 131 or 

section 132 of the NEL; or 
 

• a determination is made in respect of the dispute by the AER in 
accordance with section 128 of the NEL; 

 
(b) after 15 business days of Ergon Energy requesting commercial 

information under clause 4.1, or, where an alternative timeframe for the 
provision of the commercial information has been agreed pursuant to 
clause 4.3, after 5 business days after the date agreed for the provision of 
the requested commercial information, the Service Applicant has not 
provided that information; 

 
(c) after 15 business days of providing the application to Ergon Energy, the 

Service Applicant fails to provide the information commercial information 
set out in clause 4.4; 

 
(d) the Service Applicant fails to pay the reasonable direct expenses incurred in 

processing the application to provide the negotiated distribution service in 
accordance with clause 10, from the next business day after the amount is 
due until such time as the Service Applicant has paid the outstanding 
amount; and/or 

 
(e) where Ergon Energy has been required to notify and consult with any 

affected Distribution Network Users in accordance with clause 5.2, from the 
date of the notification to the affected Distribution Network User until the 
end of the time limit specified by Ergon Energy for any affected Distribution 
Network Users to provide to Ergon Energy information regarding the 
impact of the provision of the negotiated distribution service, or the date on 
which Ergon Energy receives such information from the affected 
Distribution Network Users, whichever is the later. 

 
7.2 Each party will notify the other party if it considers that the timeframe has been 

suspended, within 5 business days of the date that the party considers the 
suspension took effect. 
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8  Publication of the results of negotiations 

 
8.1 Ergon Energy will publish on its website the results of negotiations for access to a 

negotiated distribution service. 
 
 

9  Dispute resolution 
 

9.1          All disputes as to the terms and conditions of access for the provision of negotiated 
distribution services are to be dealt with in accordance with Part 10 of the NEL and 
Part L of Chapter 6 of the NER. 

 
 

10  Payment of Ergon Energy's reasonable direct expenses 
 

10.1 From time to time, Ergon Energy may give the Service Applicant a notice setting out 
the reasonable direct expenses incurred in processing the application to provide the 
negotiated distribution service. 

 
10.2 The Service Applicant must, within 20 business days of the notice given pursuant to 

clause 10.1, pay to Ergon Energy the amount set out in the notice in the manner set 
out in the notice. 

 
10.3 If the Service Applicant fails to pay any sum due for payment under this clause 10 on 

the due date, the Service Applicant must pay interest on that sum from the due date 
until the date of actual payment at the Default Rate. Interest is to be calculated on a 
daily basis and capitalised monthly. 

 
 

11  Termination of negotiations 
 

11.1 The Service Applicant may elect not to continue with its application for a negotiated 
distribution service and may terminate negotiations by giving Ergon Energy written 
notice of its decision to do so. 

 
11.2 Ergon Energy may terminate negotiations under this negotiating framework by 

giving the Service Applicant written notice of its decision to do so where: 
 

(a) Ergon Energy believes on reasonable grounds that the Service 
Applicant is not conducting the negotiations under this negotiating 
framework in good faith; 

 
(b) after 30 business days from the date of a notice issued under clause 10.1, 

the Service Applicant has failed to pay to Ergon Energy the amount set 
out in the notice; 

 
(c) there are multiple or recurring failures by the Service Applicant to comply 

with the requirements of the negotiating framework; 
 

(d) the Service Applicant fails to comply with an obligation in this negotiating 
framework to undertake or complete an action within a specified or agreed 
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timeframe, and does not complete the relevant action to the reasonable 
satisfaction of Ergon Energy within 20 business days of a written 
request from Ergon Energy; or 

 
(e) a Solvency Default occurs in relation to the Service Applicant. 

 
11.3 For the avoidance of doubt, in the event negotiations are terminated pursuant to this 

clause 11: 
 

(a) Ergon Energy may nonetheless give notice under clause 10.1 for the 
recovery of the reasonable direct expenses incurred in processing the 
application to provide the negotiated distribution service and the Service 
Applicant must pay the amount set out in the notice in accordance with 
clause 10.2, along with any applicable interest payable under clause 10.3; 
and 

 
(b) A party must return all commercial information provided to it by or on behalf 

of the other party in respect of this negotiating framework or, if requested by 
the other party, destroy all copies of the commercial information in its 
possession or control, in either case within 5 business days' of request. 

 
 

12  GST 
 

12.1 Any reference to costs, expenses, consideration and other amounts in this negotiating 
framework or provided under or in connection with it are exclusive of GST, unless 
expressed to be GST-inclusive. 

 
12.2 Where Ergon Energy makes a taxable supply to the Service Applicant under or in 

connection with this negotiating framework, the Service Applicant must pay to Ergon 
Energy an additional amount equal to the GST payable on the supply (unless the 
consideration for that taxable supply is expressed to include GST). The additional 
amount must be paid by the Service Applicant at the later of the following: 

 
12.2.1 The date when any consideration for the taxable supply is first paid or 

provided. 
 

12.2.2 The date when Ergon Energy issues a tax invoice to the Service 
Applicant. 

 
12.3 If, under or in connection with this negotiating framework, Ergon Energy has an 

adjustment for a supply under the GST Act which varies the amount of GST payable 
by Ergon Energy, Ergon Energy will adjust the amount payable by the Service 
Applicant to take account of the varied GST amount. Ergon Energy must issue an 
adjustment note to the Service Applicant within 28 days of becoming aware of the 
adjustment. 

 
12.4 If a party is entitled to be reimbursed or indemnified under or in connection with this 

negotiating framework, the amount to be reimbursed or indemnified is reduced by the 
amount of GST for which there is an entitlement to claim an input tax credit on an 
acquisition associated with the reimbursement or indemnity. The reduction is to be 
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made before any increase under clause 12.2. An entity is assumed to be entitled to a 
full input tax credit on an acquisition associated with the reimbursement or indemnity 
unless it demonstrates otherwise before the date the reimbursement or indemnity is 
made. 

 
12.5 This clause 12 will not merge on completion and will survive the termination of this 

document by any party (including for the avoidance of doubt termination of 
negotiations under this negotiating framework). 

 
12.6 Terms used in this clause that are not otherwise defined in this negotiating framework 

have the meanings given to them in the GST Act. 
 

 
 

13  Notices 
 

Giving notices 
 

13.1 Any notice or communication given to Ergon Energy under this negotiating 
framework is only given if it is in writing and sent in one of the following ways: 

 
(a) delivered or posted to Ergon Energy at its address and marked for the 

attention of the relevant officer set out below; 
 

(b) sent via email to Ergon Energy at the relevant email address and marked 
for the attention of the relevant officer set out below. 

 
Name: Ergon Energy Corporation Limited 

 

Address: PO Box 264, Fortitude Valley QLD 4006 
 

Email: netprice@ergon.com.au  
 

Attention: Group Manager Regulatory Affairs: Negotiating Framework 
 

13.2 Any notice, consent, information or request given or made under this document is 
only given or made to the Service Applicant if it is in writing and delivered to the 
Service Applicant at the address or fax number specified in the Service Applicant's 
application and marked for the attention of the relevant officer specified in the 
application. 

 
Change of address or facsimile number 

 

13.3 If a party gives the other party three business days notice of a change of its address 
or facsimile number, any notice or communication is only given by that other party if it 
is delivered, posted or faxed to the latest address or fax number. 

 
Time notices are given 

 

13.4 Any notice or communication is to be treated as given at the following time: 

(a) if it is delivered, when it is left at the relevant address; 

(b) if it is sent by post, two business days after it is posted; 
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(c) if it is sent by fax, as soon as the sender receives from the sender's fax 

machine a report of an error free transmission to the correct fax number. 
 

13.5 However, if any notice or communication is given, on a day that is not a business day 
or after 5pm on a business day, in the place of the party to whom it is sent it is to be 
treated as having been given at the beginning of the next business day. 

 
 

14  Miscellaneous 
 

Governing law and jurisdiction 
 

14.1 This document is governed by the law of Queensland. The parties submit to the 
non-exclusive jurisdiction of its courts and courts of appeal from them. The parties 
will not object to the exercise of jurisdiction by those courts on any basis. 

 
Rights cumulative 

 

14.2 The rights and remedies of a party under this document are in addition to and do not 
replace or limit any other rights or remedies that the party may have. 

 
Severability 

 

14.3 Each provision of this document is individually severable. If any provision is or 
becomes illegal, unenforceable or invalid in any jurisdiction it is to be treated as being 
severed from this document in the relevant jurisdiction, but the rest of this document 
will not be affected. The legality, validity and enforceability of the provision in any 
other jurisdiction will not be affected. 

 
Interpretation 

 

14.4 In this document the following definitions apply: 
 

Bill Rate means the 90 day bank bill swap reference rate (source: Bloomberg) as 
quoted in the Australian Financial Review (or some equivalent rate if quotation or the 
rate ceases) on the first business day following the due date. 

 
Ergon Energy means Ergon Energy Corporation Limited (ABN 50 087 646 062) of 420 
Flinders Street, Townsville in the State of Queensland, 4810.  

 
Control means, in relation to an entity, the power to directly or indirectly: 

 
(a) control the membership of the board of directors or other governing body of 

the entity; 

(b) control the entity applying section 50AA of the Corporations Act 2001; 

(c) where the entity is trustee of a trust, to appoint, remove or replace the 
trustee or direct the trustee as to decisions to be made in relation to the 
trust; or 
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(d) direct the management and policies of that entity, whether by means of 

trusts, agreements, arrangements, undertakings, practices, the ownership 
of any interest in shares or in any other way. 

 
Default Rate means the Bill Rate applicable at the time of the default plus 4%. 

 
GST Act means A New Tax System (Goods and Services Tax) Act 1999 (Cth). 

 
Solvency Default means the occurrence of any of the following events in relation to 
the Service Applicant: 

 
(a) A step being taken to wind up the Service Applicant; 

 
(b) A receiver, receiver and manager or administrator is appointed in respect of 

all or any part of the assets of the Service Applicant, or a provisional 
liquidator is appointed to the Service Applicant; 

 
(c) A mortgagee, charge or other holder of security, by itself or by or through 

an agent, enters into possession of all or any part of the assets of the 
Service Applicant; 

 
(d)           A mortgage, charge or other security is enforced by its holder or becomes 

enforceable or can become enforceable with the giving of notice, lapse of 
time or fulfilment of a condition; 

 
(e) The Service Applicant stops payment of, or admits in writing its inability to 

pay, its debts as they fall due; 
 

(f) The Service Applicant applies for, consents to, or acquiesces in the 
appointment of a trustee or receiver of the Service Applicant or any of its 
property; 

 
(g) A court appoints a liquidator, provisional liquidator, receiver or trustee, 

whether permanent or temporary, of all or any part of the Service 
Applicant's property; 

 
(h) The Service Applicant takes any step to obtain protection or is granted 

protection from its creditors under any applicable legislation or a meeting is 
convened or a resolution is passed to appoint an administrator or controller 
(as defined in the Corporations Act 2001), in respect of the Service 
Applicant or any part of its property; 

 
(i) Except to reconstruct or amalgamate while solvent, the Service Applicant 

enters into or resolves to enter into a scheme of arrangement, compromise 
or reconstruction proposed with its creditors (or any class of them) or with 
its members (or any class of them) or proposes re-organisation, re- 
arrangement moratorium or other administration of the Service Applicant's 
affairs; 

 
(j) The Service Applicant is the subject of an event described in section 

459C(2)(b) of the Corporations Act 2001; 
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(k) The Service Applicant ceases or threatens to cease to carry on its main 

business; 
 

(l) Anything analogous or having substantially similar effect to any of the 
events specified above happens in relation to the Service Applicant; 

 
(m) Anything else occurs that reasonably indicates that there is a significant risk 

that the Service Applicant is or will become unable to pay its debts as they 
fall due; or 

 
(n) Any of the above happens to an entity that Controls the Service Applicant. 

 
14.5 In the interpretation of this document, the following provisions apply unless the 

context otherwise requires: 
 

(a) In this negotiating framework the words in italics have the meaning given to 
them in the NEL and the NER. 

 
(b) Headings are inserted for convenience only and do not affect the 

interpretation of this document. 
 

(c) A reference in this document to a business day means a day other than a 
Saturday or Sunday on which banks are open for business generally in 
Brisbane, Queensland. 

 
(d) If the day on which any act, matter or thing is to be done under this 

document is not a business day, the act, matter or thing must be done on 
the next business day. 

 
(e) A reference in this document to any law, legislation or legislative provision 

includes any statutory modification, amendment or re-enactment, and any 
subordinate legislation or regulations issued under that legislation or 
legislative provision. 

 
(f) A reference in this document to any document or agreement is to that 

document or agreement as amended, novated, supplemented or replaced. 
 

(g) Unless otherwise stated, a reference to a clause, part, schedule or 
attachment is a reference to a clause, part, schedule or attachment of or to 
this document. 

 
(h)         An expression importing a natural person includes any company, trust, 

partnership, joint venture, association, body corporate or governmental 
agency. 

 
(i) Where a word or phrase is given a defined meaning, another part of speech 

or other grammatical form in respect of that word or phrase has a 
corresponding meaning. 
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(j) A word which indicates the singular also indicates the plural, a word which 

indicates the plural also indicates the singular, and a reference to any 
gender also indicates the other gender. 

 
(k) A reference to the word 'include' or 'including' is to be interpreted without 

limitation. 


