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Request for submissions

This document sets out the Australian Energy Regusa(AER) draft decision on the
proposed standard lease, provided by United Energyimited (ACN 064 651 029),
on 31 July 2009 for an upgrade of electricity sypdlthe premises owned by Sietel
Limited (ACN 004 217 734) at 463—-467 Warrigal Rohorabbin, Victoria, 3189.

Interested parties are invited to make written ssbions regarding this draft decision
to the AER byWednesday, 6 April 2011 The AER will deal with all information it
receives in accordance with the ACCC/AER informatolicy. The policy is
available at www.aer.gov.au.

Submissions can be sent electronically to AERindg@iaer.gov.au.
Alternatively, submissions can be mailed to:

Mr Chris Pattas

General Manager
Australian Energy Regulator
GPO Box 520

Melbourne Victoria 3001

The AER prefers that all submissions be publiclgikable to facilitate an informed
and transparent consultative process. Submissidhisentreated as public documents
unless otherwise requested. Parties wishing to gudmmfidential information are
requested to:

» clearly identify the information that is the sulijet the confidentiality claim;
and

» provide a non-confidential version of the submissio

All non-confidential submissions will be placed e AER website,
WWw.aer.gov.au.

Inquiries about the draft decision or about lodgngmissions should be directed to
the AER on (03) 9290 1436 or alternatively emattledERinquiry@aer.gov.au
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1 Purpose of this draft decision

Sietel Limited (Sietel) requested from United EneRgy Ltd, (United Energy) an
upgrade of electricity supply at 463—-467 Warrigab® Moorabbin, Victoria, 3189 to
accommodate Sietel’s tenants. On 31 July 2009 edritinergy offered Sietel its
standard contract which included its standard |ed8€ years with a 30 year option
over the land, owned by Sietel, where the upgrad@€dkVA transformer would be
situated. United Energy subsequently presente@l|Sugh a draft of a revised lease
(‘the revised lease’) for Sietel's consideration.

This paper outlines the AER'’s:

1. Draft decision regarding the fairness and reas@masis of the terms and
conditions of the lease, and hence the offer, effdry United Energy for the
upgrade of electricity supply to the premises owbg&ietel Limited.

2. Draft view on the fairness and reasonablenesseofavised lease.

3. Indicative views as to the steps United Energy @dalke to ensure that the
terms and conditions of the lease, and hence feewbuld be fair and
reasonablé.

The AER welcomes submissions on this draft deciaimhthe possible amendments
United Energy could make to ensure that the lesafmr and reasonable.

! While the AER can determine whether an offermis &nd reasonable, it cannot compel a
DNSP to make specific offers.



2 Background

This draft decision relates to the offer, providgdUnited Energy Pty Ltd

(United Energy) on 31 July 2009 for an upgradeleétecity supply to the premises
owned by Sietel Limited (Sietel) at 463—-467 Warrigaad Moorabbin, Victoria,
3189 (‘the Land’).

Sietel's tenants required an upgrade of Sietetésvghich would require more
electricity post expansion. Therefore, Sietel rate@ an upgrade of electricity supply
from a 500 kVA transformer to a 750 kVA transforni@accommodate the electricity
need. Sietel contends that United Energy’s firsh foffer of 11 October 2006 to
upgrade the electricity supply did not containibguirement for a lease over the
Land where the new transformer would sit and adgogrtb Sietel, based on this offer
it undertook the upgrade of its site.

However, in United Energy’s standard offer of 3ly2009, United Energy offered to
undertake the upgrade works for a cost of $36,527d under the condition that
Sietel enters into a lease agreement with Unitegtd@n The terms of the proposed
lease run for a period of 30 years with a 30 ye&eresion at the option of

United Energy. Sietel contends that the requirerfarthe lease was only mentioned
after the upgrade of the site was almost complete.

The AER understands that the current industry madéor supplying electricity to
large customers, such as office buildings and léageries, is for the DNSPs to
establish a customer dedicated substation ins&leuktomer’s premises because
street low voltage mains would not have the reguaagpacity to supply these
customers. Such customer substations will contagnay more transformers to
convert high voltage supply to low voltage sup@yher equipments, such as high
voltage switches, may also be required inside thststion.

DNSPs typically enter into a lease agreement feistibstation building/room to
establish their rights to house their equipmemnwel$ as rights to access the
equipment.

Sietel has, to date, declined to sign the connedfter from United Energy and
considers that the terms of the connection offement fair and reasonable.
Specifically, Sietel considers that the proposeg& lease with a 30 year option,
exercisable only by United Energy, is not fair aedsonablé.

In the period since the offer of 11 October 20G&hiSietel and United Energy have
proposed amendments to the standard offer. Siatehlso approached the Energy
and Water Ombudsman (Victoria) and the VictoriaraBusiness Commission to
resolve the dispute. However, parties have not heénto reach agreement on a
suitable offer.

On 22 October 2010, United Energy provided a drvbét revised lease (‘the revised
lease) to Sietel. This draft decision paper ales@nts the AER’s draft view on the

This amount was not required as an upfront chpitatribution.
Sietel,email 19 July 2010.
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fairness and reasonableness of the terms and moreddf United Energy’s revised
lease provided on 22 October 2010.



3 Authority to make a decision

The AER is responsible for compliance monitoring anforcement of

United Energy’s Electricity Distribution Licencemaitions which was previously
undertaken by the Essential Services Commissi®iatbria (ESCV). The power is
conferred on the AER by the operation of the Natidflectricity (Victoria) Act 2005
(NEVA) in accordance with the Trade Practices AZT4 and the Australian Energy
Market Agreement.

Clause 12 of United Energy’s EDL states that:

12.1 The charge for and terms and conditions omlwhin the conduct of its
distribution business, the Licensee provides amjuebed service other than an
excluded service contemplated by clauses 6, 708,19 must be fair and
reasonable and consistent with:

(a) the Price Determination or any other applicairlee determination made by
the Commission; and

(b) any applicable approved statement

12.2 Any question as to the fairness and reasonesdeof such terms and
conditions is to be decided by the Commission enbtsis of the Commission’s
opinion of the fairness and reasonableness ofttmestand conditions.

Under the Tariff Order, part A paragraph 3 of ttle@ment, services for the specific
benefit of any third party (and requested by thedtparty) that are not made available
as a normal part of standard service to all custsraee excluded servicéghe
upgrade of United Energy’s transformer at Sietglts, which is an asset for the sole
use of Sietel (or its tenant), is not availabl@amrmal part of standard service and
would be installed at Sietel's request, meets ¢lg@irements of an excluded service.
Therefore, the AER may determine the fairness andanableness of the terms and
conditions of the offer to upgrade the transformeérich includes the lease.

The AER has issued this draft decision on the mattaccordance with clause 12 of
United Energy’s EDL and on the basis of the AERis@n of the fairness and
reasonableness of the terms and conditions.

4 The AER has classified excluded services asratie control services.
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4 Lease conditions

United Energy’s revised lease terms of 22 Octolbd0z2o Sietel differed from the
lease terms in its offer of 31 July 2009 in thaiteleh Energy provided Sietel with the
right to request the removal of the assets fronLtdred and in the event of the
removal of the assets, United Energy would, onestjiprovide an executed deed of
surrender. The key clauses of the Lease termsidimg the length of the Lease are
summarised below:

The term of the lease is 30 years, with an optowraffurther term of 30 years
(subject to earlier termination in accordance wltuse 7 of the revised
lease).

The rental is set at the nominal fee of 10 centsy/par payable on demand.

Sietel will pay all rates, taxes, assessments atgbmgs of every description
payable in respect of the Land.

United Energy may use the Land only as a sitericglactrical substation and
for other purposes incidental to the receivingtritigting, transforming and
supplying of electricity.

Sietel grants United Energy the easement rightsigah the Lease involving
access to Easement Areas.

United Energy has the option (to be exercised leefoe expiration of the
Term by giving not less than 2 months' notice &t&) to renew the Lease for
a further term of 30 years on the same covenantpBovisos as the Lease.

United Energy’s revised lease terms included aitetion clause:

Sietel may request United Energy to, at Sietels,a@move or relocate the
electrical substation and other electrical apparand related equipment and
installations from the Land prior to the expirytbé Term. Sietel
acknowledges that United Energy may, at its sderdtion, determine
whether to remove or relocate the substation fimenLiand having regard to a
range of factors, including but not limited to:

0 the supply requirements of United Energy’s cust@nand
o the suitability of potential replacement premises.

If the electrical substation is removed from thed.grior to the expiration of
this Lease, the Lessee will, upon request by tresde provide the Lessor
with an executed deed of surrender of this Lease.



5 Assessing the fairness and reasonableness
of the offer

The EDL has no definition of what is fair and re@aiole. As stated above, the NEVA
specifically confers economic regulatory functiopsyers and duties on the AER.
This also includes the powers and functions to adstar the ESCV’s

Guideline No. 14, which specify how DNSPs may ckday excluded services. This
guideline does not define what could be considasetfair and reasonable”; however,
the ESCV’s Guideline No. 1 which preceded Guidehlte 14 did provide some
clarification.

Although Guideline No. 1 has been superseded byé&hlne No. 14, it is useful, in
conjunction with the EDL, to help the AER form dpinion on the fairness and
reasonableness of United Energy'’s offer.

Electricity Guideline No.1 stated:

Clause 4.8.4 The wordair and reasonablevill be applied according to
their ordinary meaning.

Clause 4.8.7 While the wordsir andreasonabledo not have identical
meanings and the fairness and reasonablenessoffeamay be assessed
separately, if an offer is determined to befaat or notreasonableit cannot
be said to béair and reasonable

Clause 4.8.9 Other general matters to which the®©fhay have regard in
determining whether a term of an offefag and reasonablénclude —

« the relative bargaining strength of the parties;

« whether the term would be likely to have been nated by parties
dealing at arms length;

« whether the term goes beyond what is requireddtept the
legitimate interests of the licensee; and

« terms offered by other licensees and retailersnilar
circumstances.

Clause 4.8.10 Particular matters that may be takeraccount by the Office
in determining the fairness and reasonablenessesfraof an offer relating to
a matter not covered by the Tariff Order, thesed@lines or an Approved
Statement of Charges include —

« the period for which connection services and sufqéyivery
services) is sought;

Office of the Regulator-Generd|ectricity Industry Guideline No., B August 1995.

9



« the incremental impact of the applicant’'s loadhenlicensee's local
capacity, including the nature afigmentatiorwork needed to
guarantee the level of service requested by th®es;

« the likelihood of an applicant ceasing to take $ygelivery) from
the licensee's network.

« whether the term is consistent with the terms effdry a licensee to
its retail arm in similar circumstances;

- whether the term offered to a franchise customdifierent from a
term offered to a non-franchise or contestablectnst;

« in respect of an offer to a new generator, whetieterm gives
proper recognition to any enhancement of the thstion system by
virtue of the generator's location within the syste

Clause 4.8.11 The above examples of matters thaDtfice may take into
account in deciding whether a term of an offercmtered by the Tariff Order,
these Guidelines or an Approved Statement of Clsagjair and reasonable
are not exhaustive. Each matter will be decidedsomerits having regard to
the information available to the Office.
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6 Factors under consideration

In forming the AER’s draft decision on whether:

» the terms and conditions of United Energy’s ofteupgrade electricity
supply are fair and reasonable

* inthe AER’s view, the terms and conditions of l@diEnergy’s revised lease
are fair and reasonable

the AER has considered:

1. the existing connection arrangements in pladk mispect to the Land and the
anticipated period of connection

2. the cost of the requested upgrade

3. the financial imposition on Sietel from accapgtthe terms and conditions offered
by United Energy

4. the financial and planning impositions on Udinergy, in the absence of a 30
year lease

5. Sietel's right to request the removal of tlensformer and subsequently terminate
the lease early.

The existing arrangements in place with respect tthe Land and the anticipated
period of connection.

The AER understands that there is no lease or agggreement between Sietel and
United Energy covering the existing 500 kVA trangfer located at the premises and
that the existing transformer is used solely fer parposes of Sietel’s premises.
Based on discussions with Sietel, the AER also rstaeds that the existing
transformer was installed many years ago and tiabailding, which is the subject of
the connection, is now approximately 50 years 8ldtel has indicated that the
existing building is likely to be repurposed somwiwithin the foreseeable future
and that the new transformer will no longer be eeeat that point in tim@.

The cost of the requested upgrade

The connection offer from United Energy placesdbst of the upgrade at $36,527.
This amount was not required as an upfront capdaatribution, but required Sietel to
enter into an agreement where it was required yapainimum kVA demand
component. The AER understands that Sietel is oatesting the cost of the upgrade.

Sietel,email, 19 July 2010.
! Letter from UED to Aqua Max Pty Ltd, 31 July 2009
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The potential financial imposition on Sietel from &cepting the terms and
conditions offered by United Energy

Sietel has contended that a 30 year lease (withyee&r option) will significantly
impact on the value of its landholding. Sietel baggested that the property will be
developed in the foreseeable future and that #restormer will not be required from
that point in timé Sietel has contended that the transformer is éolciat a prominent
position and that while this position is acceptdblean industrial site, it would
significantly impact the value of the land if revééoped and used for a different
purpose.

The AER also notes that the rental amount contaimélie lease agreement is a
nominal fee and does not represent a commerciairen the Land.

The financial and planning impositions on United Errgy, in the absence of a
30 year lease

United Energy contends that a substation is a b&uasset, which benefits the
customer and broader community and only a portidhecosts are recoverable from
the customer. United Energy also contends thaB@hgear lease is standard in the
electricity industry and that as the assets hdife af around 50 years, 30 years is not
unreasonabl@.

United Energy stated that it has a large numbsubstations across their network
and it is not practical to renegotiate these leas#éise landowners request every few
years. United Energy cited concerns that if it setsore flexible lease with this
customer, this may set a precedent and it woulektpeired to offer shorter term
sublegges across their network and this would lgaviéh unsecure tenure for its
assets.

United Energy considers that should Sietel haveigid to terminate the lease at any
time, this puts at risk United Energy’s abilityrexover its costs as allowed by
Guideline No. 141

Sietel’s right to request the removal of the transfrmer and subsequently
terminate the lease early

The revised lease provided on 22 October 2010 dieda clause giving Sietel the
right to request United Energy to remove the ‘eleat substation and other electrical
apparatus and related equipment and installatioms the Land prior to the expiry of
the Term'. If the substation is removed, then thaesed lease requires that

United Energy will upon request provide an executeed of surrender of the lease.

However, whilst Sietel may request the early rerho¥¢he assets from its site, under
the revised lease of 22 October 2010, the decrgiorains at the sole discretion of
United Energy. The lease states that in makingdédssion United Energy may have
regard to a range of factors, including but noitkah to:

8 Sietel,email, 19 July 2010.

o Letter from United Energy to the AER, 28 May 2010
10 Letter from United Energy to the AER, 28 May 2010
1 Letter from United Energy to the AER, 28 May 2010
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1. the supply requirements of the United Energy’s @usrs; and

2. the suitability of potential replacement premises.

Revised lease, 22 October 2010
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7 AER considerations

The AER is not aware of any reasonable commeteehnical or safety reason that
would prevent United Energy from offering a conmatiagreement which more
closely reflects the needs of Sietel. In forminig thew, the AER is aware that the
transformer is for the dedicated use of Sieteltéotenants), and does not form part of
the shared network serving other customers. Thexelioe AER considers that

United Energy’s arguments in relation to networkrpling and benefits to the broader
community are not as relevant as the asset issaat lny any other customers. The
transformer does not provide a service to the @oadmmunity and so its costs are
only recoverable from Sietel. Therefore, the AER<Inot share United Energy’s
concern that it will not be able to recover thetsasd the transformer because only a
portion of the costs are recoverable from Sietel.

The AER considers that the 30 year lease (with ge3® option) appears overly
onerous and goes beyond what is required to proteittd Energy’s legitimate
interests when compared to the incremental natutfeeaupgrade and the total cost
involved in performing the upgrade. Whilst, as wnldbg United Energy, the
transformer may have a life of around 50 years, dioes not in itself justify the term
of the lease. This is especially the case sincéedritnergy has options available to
ensure that it can recover the fair costs of tisetasver the period for which it is
installed at Sietel's premises and prior to the ehilhe asset’s useful lif€.In

addition, the AER understands that United Energyammtinue using the transformer
(assuming it has not reached the end of its usd&blat another site once it has been
removed from Sietel’s site.

Further, the AER considers that were the two panegotiating this connection with
equal bargaining strength, it is unlikely that coemoial negotiations would result in a
lease being agreed which is substantially longan the period for which the asset is
likely to be required by the customer.

The existing building and transformer have beeplace for many years and there is
currently no lease over the Land which holds thadformer. The AER accepts
United Energy’s contention that this is not a daslg position to be in. Further, the
AER considers that before performing this upgraceay be fair and reasonable that
United Energy be granted a lease over the landratdUnited Energy be provided
with reasonable certainty that it will recoverdtssts. However, the AER considers
that Guideline No. 14 provides sufficient flexibjlito allow United Energy to recover
its costs for the period of time which the assatssalled at the location, including
installation and removal costs, whilst allowing &terations from a standard
contract. Therefore, United Energy’s concern thatay not be able to recover its
costs as allowed by Guideline No. 14, is not jiedif

In Sietel's circumstances it appears appropriadg tinder clause 3.3.3(a)(1) of
Guideline No. 14, a life shorter than 30 yearsssuaned. It appears unlikely that
Sietel will take supply from the 750 kVa transfom@r 30 years and so a shorter

13 United Energy can achieve this by altering the diefeb year connection life assumed for a

non domestic customer under Guideline No. 14, lasvatl under clause 3.3.3(a)(1).
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term will better provide United Energy with the taénty of recovery of the costs
associated with the transformer. The AER consitteasUnited Energy should take
account of the period for which the service is $awmd adjust the lease term
accordingly in this situation.

The AER considers that if United Energy adopt @amugr connection life shorter
than 30 years, then United Energy should have deigathe principles the AER
outlined in The AER’s Conclusion on The Benchmark Upstream Aotation
Charge Rates for CitiPower’s Networgtiidance paper when recalculating Sietel’s
capital contribution. Although the guidance papeswn relation to upstream
augmentation charges, the AER considers that fleviog principle could apply for
adjusting connection charge for a shorter connediie:

Where there is zero possibility for reuse of arehsace a customer leaves the
network, then it would be appropriate for the carimg customer to meet the
full cost of installing those assets. However, wehidrere is a reasonable
likelihood that a distributor can reuse the asseeocover some of the cost of
the assets once a customer leaves the networ&pitdweceive a windfall gain
if it charges the connecting customer the full adshese assets. ..

...The AER considers that in calculating the compdéincremental costs
attributable to upstream augmentations, CitiPowestrtake into

consideration the prescribed connection life ofdbenecting customer. That
is, CitiPower should only charge new connectingamers for the costs
attributable to their connection life, Guideline .Ni@ assumes this to be either
15 or 30 years?

The revised lease includes provisions allowingebiet request removal of the
sub-station and a subsequent early terminatioheofease. However, it remains at
United Energy’s sole discretion whether or notamove the assets and terminate the
lease. As such, the full 60 year term of the leasdd be enforced by United Energy
with no recourse available to Sietel. The AER duoaisconsider the termination
clauses fair and reasonable.

The AER accepts United Energy’s preference to affendard lease terms to all
connecting customers. However, the AER considextsitifiexibly applying a
standard period lease to all connections regardiieee size, cost, location of the
assets and the circumstances of the land maynie sases, result in the terms and
conditions not being fair and reasonable. In somimstances, having regard to
factors such as the ones considered in this deafswn, including; that the
transformer is for the sole purpose of Sietel,ititeemental nature of the upgrade,
and the time Sietel expects the transformer torbiésdand, United Energy may
consider offering contracts which differ from itaisdard contract.

The AER considers that customers would generafgpionger term connection
arrangements rather than short-term agreementsheasterm agreements would
involve additional administration costs for the otgtion of a non-standard lease and
may also result in higher connection charges becafishorter pay back period for
the DNSP and the associated cost of removing a DIN&Rnection assets at the end
of the short-term lease. However, it is likely tehbrt-term connection agreements

14 AER, The AER’s Conclusion on The Benchmark UmatréAugmentation Charge Rates for

CitiPower’s Network’ guidance paper, 25 June 2@0,10, 11.

15



would be more appropriate for situations such a&sSkretel case and other short
duration projects.

The AER does not expect this draft decision tagatecedent for a significant
number of United Energy’s customers not choosinggie a contractual arrangement
departing from United Energy’s standard practicéeve a dispute arises the AER
will assess each customer’s specific circumstamcdstermining whether the terms
and conditions of the offer are fair and reasonable

The AER notes that there is merit in having stadadiers and this decision is not a
decision on the fairness or reasonableness of taitergy’s standing offer. Rather it
only relates to the specific request by Sieteltenfairness and reasonableness of
United Energy’s offer to this specific Sietel sitdnis decision is not intended to
impede United Energy’s ability to provide a stambaifer to its customers.
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8 AER draft decision, draft views and
preliminary position

8.1 AER draft decision on the offer of 31 July 2009

After consideration of the circumstances, the AER&t decision is that the terms
and conditions in United Energy’s offer of 31 JARO9 are neither fair nor
reasonable. Specifically, the 30 year lease tertin avBO year option is not fair and
reasonable. The AER makes this draft decision co@ance with United Energy’s
EDL having regard to Guideline No. 1 to assistAlRdR in forming its opinion of the
fairness and reasonableness of the terms and mslit

8.2 AER draft view on the revised lease of 22 Octob er
2010

The AER’s draft view of United Energy’s reviseddeaof 22 October 2010 is that the
terms and conditions (specifically those pertairtm¢he 30 year lease with a 30 year
option) are neither fair nor reasonable. The AERdwme to this view because,
although Sietel can request the transformer tebwwed from the Land, which will
result in the termination of the lease, the rema¥adhe transformer is still at the
discretion of United Energy. This term is not stiéfint to offset the AER’s concerns
with the length of the lease. Therefore the AERstbers that an offer with this term
will not be fair nor reasonable

8.3 Preliminary position on what the AER might
consider fair and reasonable

Whilst the AER can determine whether an offer isdad reasonable, it cannot
compel a DNSP to make specific offers. Therefdre AER will outline its
preliminary position on what it may consider tofag and reasonable in this
circumstance. The AER’s preliminary position isttbaited Energy has at least two
options available to make the terms and conditadribe lease provided to Sietel on
31 July 2009 fair and reasonable:

1. Provide an offer with a lease of shorter dorathat is reflective of the
operational needs of Sietel.

2. Provide a lease with a guaranteed right of irgation by Sietel.

The AER accepts that United Energy should be gdaatease over this land before
installing the transformer. The AER considers thégase of 5 years with a 5 year
extension option available at Sietel’s request (&hd still have the need for the
transformer) will more closely suit Sietel's needsindicated by Sietéf. The AER
considers that the length of this term is fair e@@sonable having regard to Sietel’s
needs and United Energy’s administration costsréfbee, the AER’s preliminary
position is that, in this case, a lease of no ntioaa 5 years (with a 5 year extension
option available at Sietel's request should it btive the need for the transformer)
would be fair and reasonable.

15 Sietel,email 17 February 2011.
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An alternate option is that United Energy provi@estel with a lease that grants
Sietel a unilateral right to terminate the lead®e RER considers it fair and
reasonable that as a condition of this right toteate the lease, Sietel must provide a
reasonable period of notice of its intention torterate the lease. The AER’s

preliminary position is that six months noticeikely to be fair and reasonable in this
case.
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9 Submissions

The AER requests submissions on its draft decigaper. In particular, the AER
seeks submissions on:

the AER'’s draft decision is that the terms and @omas of United Energy’s
31 July 2009 offer to Sietel are neither fair nesgonable. Specifically that
the term of the 30 year lease with a 30 year omiddnited Energy’s
discretion is not fair and reasonable in the cirstances of this case.

the AER’s draft view that the terms and conditioh&Jnited Energy’s revised
lease of 22 October 2010 are neither fair nor reasie. Specifically that the
option for early termination of the lease at Unikgtergy’s discretion is not
sufficient for the AER to consider the remainingnte and conditions to be
fair and reasonable

whether a lease of 5 years with a 5 year optionlaba at Sietel’s request,
should it still have the need for the transforneefair and reasonable for both
Sietel and United Energy

whether providing Sietel with a unilateral righttesminate the lease, after a

notice period of six months, is fair and reason&tdooth Sietel and
United Energy
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