APPENDIX 13.1

MULTINET RESPONSES TO Revisions 1.1, 11.1 to 11.10 and 12.1 to 12.20
PART A 

	Revision Number
	Clause
	Description
	AER Required Revisions
	Multinet Response

	1.1
	5.1.1
	Services Policy
	The AER requires Multinet to delete ‘when sought by the retailer’


	Multinet accepts the AER’s required revision and has amended clause 5.1.1 of its Access Arrangement accordingly.



	12.1
	5.3.1
	Application of terms and conditions
	The AER requires Multinet to amend clause 5.3.1 of Part A by deleting all text after the sentence ”The Terms and Conditions on which the Service Provider will supply each Reference Service are set out in Part C.”

	Multinet accepts this amendment.

However if End-Users are to be entitled to directly contract for reference services various changes are required to Part A and Part C to accommodate this.  

These changes and the logic for them is explained in Attachment 1.



	
	5.3.3
	Terms and Conditions
	
	An additional clause has been included to recognise that other contracts or additional contractual terms may be required for a retailer to operate on the South Gippsland network.  This is because that network connects to the Origin Bass Gas transmission pipeline and that connection raises issues which differ from connection to the AEMO operated transmission system.  Part A simply acknowledges these issues exist and will need to be negotiated should a party seek access to the South Gippsland system.



	12.17
	5.4


	Capacity and trading rights
	Amend clause 5.4 of the proposed access arrangement to include the following words: 

“There are no applicable capacity trading requirements for the purposes of rules 48(1)(f) or 105(1) of the NGR.”  


	Multinet accepts the AER’s required revision and has amended clause 5.4 of its Access Arrangement accordingly.



	12.19
	5.4.2
	Terms and Conditions for Changing Receipt and Delivery Points
	Add to clauses 5.4.2 and 5.4.3 the words:

“Multinet will not withhold its consent unless it has reasonable grounds, based on technical or commercial considerations for doing so.”
	Multinet accepts the AER’s required revision and has amended clause 5.4.2 of its Access Arrangement to reflect the AER’s required amendment but with some minor rewording.



	12.18
	5.5.1
	Extension and Expansion requirements
	Replace clause 5.5.1 of the proposed access arrangement with revised criteria for coverage of Extensions and Expansions as set out in Amendment 12.18.
  
	Multinet accepts the AER’s amendment and has amended clause 5.5.1 of its Access Arrangement accordingly.

However Multinet considers it desirable to define what is meant by a high pressure extension.  Multinet considers this should be defined as a pipeline with a maximum allowable operating pressure of greater than 1050 kPa gauge.  

	12.20
	5.6.1
	Review dates
	Replace clause 5.6.1 of the proposed access arrangement with the following: 

“5.6.1 Multinet will submit revisions to this Access Arrangement to the AER on or before 1 January 2017.” 


	Multinet accepts the AER’s required revision and has amended clause 5.6.1 of its Access Arrangement accordingly.

Note - 1 January 2017 is a non business day under the NGL.  A submission could then default to 2 January 2017.

	11.9
	Glossary
	Relevant Pass Through Event
	Remove the Force Majeure and Financial Failure of Retailer Pass Through Events.  Add Mains Replacement, National Energy Customer Framework, Terrorism Event and Natural Disaster Event as pass-through events.

	Multinet accepts the removal of the Force Majeure Event Pass-Through Event and the substitution of Natural Disaster and Terrorism (but has modified the Natural Disaster Event).  Multinet accepts the Mains Replacement Event and National Energy Customer Framework Event but with changes.  Multinet does not agree with the removal of the Financial Failure of Retailer Event that has been part of Multinet’s access arrangement over the last decade.

	11.9
	Glossary
	Financial Failure of a Retailer Event
	Delete the definition of Financial Failure of a Retailer Event.


	Multinet does not agree to the deletion of “Financial Failure of a Retailer Event” and does not agree with the AER’s view the inclusion of this event as a pass‑through event is inconsistent with the National Gas Objective. 

The Financial Failure of a Retailer Pass-Through Event is consistent with the National Gas Objective. 

The AER states that Multinet can mitigate the risk of retailer failure by agreeing to appropriate prudential requirements with users and that clause 7.8 of the terms and conditions provides Multinet with adequate protection against the risk of a retailer failing. 

This line of reasoning does not take into account the following: 

(a)
clause 7.8 does not allow the provision of credit support from all retailers.  For example AGL and Origin Energy would not be required to provide credit support.  However it is the failure of retailers of this size (albeit unlikely to occur) which would expose a service provider to the most risk and create the greatest threat to the service provider’s own financial position; 

(b)
where a retailer is in default it is impossible for the Service Provider to cease supply to its customers.  Haulage charges will continue to accrue, for which the Service Provider may never receive payment; and 
(c)
when NCEF commences, the Service Provider may be further exposed as the credit support allowance is risk based above the retailers credit allowance.
In a competitive market where there is a growing risk to a supplier due to credit issues with its customers, the supplier would manage this risk by tightening credit terms, increasing the amount of credit support it requires or increasing prices to create a greater bad debt provision (to the extent the market allows).  However in a regulated market, the Service Provider is denied the ability to replicate competitive behavior because it is constrained to act in accordance with the approved regulated terms. 

Further, in a competitive market where there is growing credit risk, a supplier may respond by ceasing supply to unprofitable channels to sure up its own cash flow position.  Again a Service Provider, who must by law supply all of its customers, has no such option. 

The AER’s analysis also does not take into account the difficulty of actually compelling retailers to provide credit support even when they are required to.  If a retailer refuses to provide credit support, then the Service Provider is placed in the difficult position of having to decide whether it then suspends services, a step the Service Provider will be reluctant to take due to the effect on End-Users.  Further, there is no means in the Victorian industry by which a Service Provider can intervene to stop a retailer putting gas into the distribution system and therefore the retailer’s customers taking gas. 

In respect of the Envestra South Australian Access Arrangement to which the AER refers, there are significant differences between that Access Arrangement and Multinet’s Access Arrangement.  In the Envestra Access Arrangement, Users are given 14 days to pay invoices – if they fail to do so Envestra may terminate the Access Arrangement on 7 days’ notice. 

In contrast, in Victoria, if the User fails to pay its invoice within 10 Business Days (corresponding to Envestra’s 14 days), the User then has 21 days to remedy the default – if they do not remedy the default they then have a further 7 days.  Multinet faces much greater risk exposure to User default than faced by Envestra in South Australia. 

Further, the Envestra South Australian Access Arrangement has prepayment provisions that provide a further cushion for Envestra, which is not reflected in Victoria. 

Yet despite these additional benefits provided to Envestra, both the Envestra and Multinet Access Arrangements allow for calling of 3 months in credit support. 

In short, the analogy with the Envestra Access Arrangement fails to take into account the fact that the Envestra Access Arrangement presents a far more favourable credit regime to the Service Provider than does the Multinet Access Arrangement. 

To require a Service Provider to bear the costs of a financial failure is inconsistent with the National Gas Objective.  To create risks to the financial stability of the Service Provider, and against which risks the Service Provider’s ability to protect itself is constrained by the regulatory environment, threatens the potential security of supply of distribution services. 

As the AER notes, the current Multinet Access Arrangement includes “Financial Failure of a Retailer” as a Pass-Through Event.  If this event is removed, as described above, it increases the risks to which the Service Provider is exposed.  Consistent with section 24(5) of the National Gas Law, (A reference tariff should allow for a return commensurate with the regulatory and commercial risks involved in providing the reference service to which that tariff relates), if the risks to the Service Provider inherent in providing reference services are increased, there should then be a commensurate increase in the reference tariffs to which the Service Provider is entitled. 

The NECF framework provides a pass through arrangement for unpaid distribution services charges (National Gas Rules 531). It seems incongruous to remove the Financial Failure of Retailer Event from the Access Arrangement at a time when the Australian governments have agreed that it should be a Pass Through Event.  It would be an odd result if in the jurisdictions which have implemented, or are shortly to implement NECF (ACT, SA and Tasmania), there were a right to recover costs of a retailer insolvency but such right was removed from Victoria after having been included in the access arrangement for 10 years. 

Multinet note that under NECF, there is no materiality threshold before the pass-through right for retailer insolvency arises.  Multinet considers there should be no materiality threshold in the case of a Financial Failure of a Retailer Event – there is effectively nothing Multinet can do to mitigate or manage such costs since it cannot require credit support above the access arrangement levels nor can it suspend supply until the retailer is actually insolvent (and not necessarily even then).

For the reasons set out above the “Financial Failure of a Retailer Event” should remain.  If not, then the National Gas Law requires an appropriate increase in Multinet’s reference tariffs to compensate for the increased risk it faces. 



	11.9
	Glossary
	Force Majeure event
	Delete the definition of Force Majeure Event.

AER requires the addition of two new events – Natural Disaster Event and Terrorism Event.


	Multinet accepts removal of the definition of “Force Majeure Event” from the list of Pass-Through Events. 

However the definition should not be removed because the concept is also used in Part C clause 10.  The definition serves more than one purpose – it was a pass-through event but also is relevant for the provisions of Part C.   If the definition is removed, clause 10 of Part C will not make sense. 

Multinet notes that “Force Majeure Event” is an existing definition from the third access arrangement.  In that access arrangement, it was defined by reference to the meaning in the Gas Distribution Code.  Because of the possibility that Gas Distribution Code may be deleted during 2013-2017 if NECF does come into force in Victoria, Multinet has revised (in its March 2012 proposal) the definition so it is independent of the Gas Distribution Code.  However the substance of the definition remains unchanged.



	11.9
	Glossary
	Change of Taxes event
	Delete the definition of Change In Taxes Event and replace it with a revised definition of Change in Tax set out on page 243 of the Draft Decision, which also incorporates a rider explaining what is excluded from the concept of relevant tax.


	Multinet has amended its definition of Changes in Taxes Event to be similar to that of the AER but with differences. 

Multinet maintains its position that the definition of “Change in Taxes Event” should extend to taxes (other than income tax) which reduce revenue.  This is because: 

(a)
in a competitive market, if there were a tax imposed upon a supplier’s revenue then the supplier would increase its prices (to the extent market conditions and elasticity of demand allowed) to compensate it for the impact of that tax increase.  It is inconceivable that in real world markets a tax on revenue would not lead to a price increase.  Therefore Multinet’s definition is consistent with real world competitive markets; and 
(b) Multinet’s definition is consistent with the National Gas Rules.  The definition requires the Service Provider to be given a reasonable opportunity to recover at least the efficient costs of providing reference services (section 24(2)). This will not occur if the Service Provider cannot recoup taxes on revenue because the Service Provider is no longer recovering its efficient costs; it is only recovering its costs net of those new taxes. 

As the AER has noted, the definition of “Change in Taxes” reflects Multinet’s current Access Arrangement.  Removing the right to recoup the impact of taxes on revenue increases the risk exposure faced by Multinet.  If this is done then there should be an increase in Multinet’s reference tariffs to compensate for the additional risk. 

Secondly, Multinet has concerns with only referring to a “relevant tax” without defining what is a “Tax”. Multinet considers it necessary to define what is a Tax and has inserted a definition into the Access Arrangement based on its previous definition of Relevant Tax.  In particular, Multinet is concerned with just referring to “tax” and not also to “levies”, “imposts”, “fees” or “charges”.  The reason is that just referring to tax leads to the issue of whether a particular payment is a “tax” or is it a “levy”, “fee” or “charge”.  For example, if an impost is described by the government as a “levy” is it a tax for the purposes of the AER’s definition or is it now to be taken as excluded because the AER removed from the access arrangement the reference to “levy” (and even though in substance the levy is a tax)? 
Multinet also notes that in the National Electricity Rules, “Tax” is defined as “Any tax, levy, impost, deduction, charge, rate, rebate, duty, fee or withholding which is levied or imposed by an Authority.”

Multinet does not consider it consistent with the National Gas Objective that the Service Provider should be exposed to the risk of being unable to recover efficient costs because of uncertainties regarding definitions and semantics.  It is clearly equitable and consistent with efficient markets that the Service Provider be entitled to recover all charges levied by government authorities pursuant to law because the substantive economic effect of all of these charges is the same. 



	11.9
	Glossary
	Insurance Cap Event
	Delete the definition of an Insurance Cap Event and replace it with revised definition set out in revision 11.9.

	Multinet accepts the reasoning underpinning the AER’s changes to the definition of Insurance Cap Event. 

Multinet has essentially adopted the AER’s paragraphs (a) to (c) but has also added to paragraph (c) an example of what would be a material increase in costs not covered by insurance.  Multinet found the reference in paragraphs (b) and (c) to incurring costs which in turn increase the costs of providing reference services slightly confusing and considers the example makes matters clearer. 

Multinet accepts the substance behind paragraph (d) but has made some drafting clarifications. 

In paragraphs (b), (c) and (d), Multinet has changed the nomenclature to match up with the access arrangement.  For example, instead of referring to 2013-2017, Multinet refers to the “Fourth Access Arrangement Period” and instead of referring to “Multinet”, refers to “Service Provider”.  Also in paragraph (a), Multinet has referred to “claim or claims” as more than one claim may be made on a policy.

Multinet does not understand the need for paragraph (e) or the reference to “a previous period”.  The definition of “relevant insurance policy” does not appear to be required.  For the purposes of paragraphs (a) to (c) all that really matters is that Multinet has made a claim on an insurance policy.  Paragraph (d) is the key protection to consumers and effectively provides that the policy limit cannot be less than that assumed by the AER in setting Multinet’s expenditure allowance.   It is not clear what paragraph (e) is adding and Multinet finds the words “or a previous period in which access to the pipeline services was regulated” unclear. 



	11.9
	Glossary
	Natural Disaster Event
	Insert a Natural Disaster Event definition in the form proposed by the AER.

	Multinet accepts the AER’s proposal to add this new pass through event and has amended the Access Arrangement accordingly.
However Multinet considers that there is a gap left by the definition proposed by the AER which should be addressed.  Events such as “major explosions” and “industrial fires” might be caused by third parties inadvertently (e.g. there may be a major industrial accident which damages the Distribution System) and would not fall within the definitions of “National Disaster Event”.  For example if there were a “Longford” type incident in proximity to the Distribution System in turn leading to damage to the Distribution System this may cause as much damage and additional cost as a flood or earthquake. 

Multinet has renamed the definition “Disaster Event”.


	11.9
	 Glossary
	Terrorism Event
	Insert a definition of Terrorism Event in the form proposed by the AER.
	Multinet accepts the AER’s proposal to add this new pass through event and has amended the Access Arrangement accordingly.
However Multinet considers that there is a gap left by the definition proposed by the AER which should be addressed.  
Serious civil unrest might cause serious damage to the Distribution System but may be civil unrest of a general nature and not unrest linked to terrorists.  This type of unrest would not be caught by the definition of “Terrorism Event”.  Multinet has therefore added into the definition of Disaster Event “major riot or civil commotion”. 


	11.9
	Glossary
	National Energy Customer Framework Event
	Insert the definition of National Energy Customer Framework Event in the form proposed by the AER.

	Multinet accepts the AER’s proposal to add this new pass through event and has amended the Access Arrangement accordingly.  However Multinet has added reference to the amendment/introduction of Victorian legislation.  When NECF was being considered for introduction in Victoria earlier this year, the Victorian government was preparing specific Victorian derogations and energy rules to govern the implementation of NECF in Victoria.  These derogations and energy rules should also be reflected in the definition of pass-through event. 



	11.9
	Glossary
	Mains Replacement Event
	Insert a definition of a Mains Replacement Event in the form proposed by the AER.


	Multinet accepts the AER’s proposal to add this new pass through event in principal.  Multinet notes that the Draft Decision refers to 365km in clause (c) and 240km in Revision 11.9.  Multinet considers that 55km is more appropriate (refer to Chapter 3 capital expenditure).

Multinet’s definition works on the following basis – at the end of each year of the access arrangement an assessment is made as to the volume of mains replacement undertaken.  Then deducted from this figure are any mains replacement for which pass-through costs have already been allowed.  55 km per year is then deducted from this figure to determine whether any pass-through is allowed. 

For example, suppose in year 1 55km of mains replacement was done and then in year 2 80 kms.  135 -110 (ie 55 + 80 – 55 * 2) is 25km and a pass-through event applies to this.  Then suppose in year 3 80 is also done.  The amount relevant for the passthrough event is 215 – 165 – 25 = 25. 

Like the AER’s definition, no costs are allowable for Mains Replacement above Multinet’s forecast during the access arrangement review. 

The difference between the AER’s approach and Multinet’s approach is that in Multinet’s approach the reconciliation is annual and in the AER’s approach the reconciliation it is not done until the AER’s threshold for the entire 5 year period is reached.  The issue with the AER’s approach is that if Multinet is replacing mains at a rate greater than allowed in the Access Arrangement, Multinet must fund this replacement and cannot recoup costs (nor know what costs it can recoup) until deep into the Access Arrangement period.  To the extent the purpose of the pass-through event is to facilitate legitimately required mains replacement the AER’s approach would not seem as effective when compared to Multinet’s revised approach.

Putting this issue to one side, Multinet has a concern with paragraph (b) of the AER’s definition which seems to suggest, on a natural reading, that if Multinet performs mains replacement above its 2012 forecast it loses all rights to recovery under the pass-through event.  However presumably the intent is that cost recovery is allowed up to that forecast but none for mains replacement above that forecast.  Multinet submits that its rider to the definition of Mains Replacement Event (beginning with the words “provided that”) is a clearer way of addressing the relevant concept.



	11.9
	Glossary
	Materiality
	Insert the following a definition of material in the form proposed by the AER.
	Multinet accepts this definition with some drafting clarifications.  Multinet has inserted the definition in Clause 8 of Part B rather than in Part A as the definition appears clearer in that context.


PART B

	Revision Number
	Clause
	Description
	AER Required Revisions
	Multinet response

	11.8
	4.1 (a)
	Annual Tariffs
	Delete section 4.1(a) and replace with the following:
“The Service Provider will, at least 50 Business Days prior to the commencement of the next Calendar Year submit proposed Haulage Reference Tariffs to apply from the start of the next Calendar Year for verification of compliance by the Regulator, in accordance with clauses 4.2(a), (b), (c) and (d).”

	Multinet does not dispute that a reference tariff variation mechanism must provide the AER with adequate oversight or powers of approval over variation of the reference tariff.  Multinet notes that the AER does not wish to have an incomplete tariff submission provided to them, nor does Multinet wish to provide its tariff submission with provisional and unaudited numbers to the AER and retailers as this has the potential to be misleading.

The AER proposes that the tariff submission should be provided 50 business days in advance of the calendar year, making a submission due mid October (15 Oct) despite the fact that:

· the quarterly CPI is issued by the ABS on 24 Oct;

· the NGERS report must be submitted by 31 Oct and an output of the NGERS report is the components of CO2 emissions which give rise to a carbon tax liability (not all emissions are liable ); and
· finalising the NGERS report and resultant carbon emissions liability allows a final number for the July to Dec period in the carbon pass through mechanism, thus providing a firm number of emissions in (t-2) and hence the cost for (t-2).

Finalisation of the above allows the verification of the gas quantities to be used to be completed. 
NGR 97(3) requires the AER to have regard to efficient tariff structures and the possible effects of the tariff variation mechanism on administrative costs.  The NGR requires the AER to have oversight and approval powers, but does not propose that the AER set the tariffs and run through rebalancing arrangements.  Multinet should be proposing the tariffs and the AER reviewing for compliance with the tariff variation mechanisms. 

Multinet consider that the tariff submission should continue to be provided to the AER 35 business days in advance which allows for the submission of a more complete set of tariffs and a submission which meets the audit requirements.  

Multinet uses method 1 to calculate NGERS CO2 emissions.  This method is based on sales figures.  Given that gas meters are read every two months, the quantities of gas to attribute into the NGERS report will not be available until two months after the NGERS reporting year.  Commencement of this aspect of NGERS reporting may begin in September.  Multinet is also finding that collation of other aspects of NGERS is taking considerable time and these additional components may impact carbon liability. Multinet has considered creating a 6 monthly NGERS report to determine emissions and having this audited in around April and then a further audit of the tariff submission prior to submission to the AER, which would result in additional costs.

Multinet currently expects that 4 of the 8 auctions will be held during a vintage year, three will be held prior to the vintage year and one post the vintage year.  No dates are available for the auctions as yet. It is possible that Multinet will still be purchasing (t-2) carbon liability in (t-1) in order to adjust accrued liability.  Once we move to the flexible pricing period it will be important for Multinet to procure carbon permits at these auctions and also via the use of international permits.  Even if Multinet adopted a second audit process in April, the prices of all permits may not be known in the flexible years. Given the lack of depth in the market, uncertainty regarding carbon policy, Multinet does not currently consider that it would be prudent to purchase permits too far in advance.
Given the above issues regarding timing and the quality of the data that would be provided in a mid October submission, Multinet considers that the 35 business day requirement should remain.  Multinet considers that the additional time the AER is seeking will not be of benefit where additional data and audit verifications are drip fed into the process.  The AER proposed approach would not lead to an efficient process and would not necessarily allow AER approval within the 30 business days in time to allow retailers to incorporate in their price increases, particularly if the tariff rebalancing needed to be undertaken as a further iteration with the Service Provider. 

	11.8
	4.2 (b)
	Assessment by Regulator
	Delete section 4.2(b) and replace with the following:

“The proposed Haulage Reference Tariffs will be deemed to have been verified as compliant in writing by the Regulator by the end of 50 Business Days from the date on which the Regulator received the Service Provider’s notification under clauses 4.1(a), (b) or (c) unless the Regulator has notified the Service Provider in writing that it has declined to verify the proposed Haulage Reference Tariffs as compliant.”

	Multinet consider that the AER proposed drafting amendment is not consistent with the Draft Decision where it is recognised that market participants ideally should use the approved network tariffs in the setting of retail tariffs to commence on 1 January.  In addition Service Providers need time to implement the approved tariffs in billing systems.

Multinet consider that it is problematic to provide a tariff submission with so much provisional data 50 business days prior to the end of the year with increased audit requirements/costs. On the basis of Multinet’s response to 4.1(a) above and recognising that the AER requires more time for adequate oversight, Multinet considers that 25 business days provides the AER with additional time and provides minimal time over the Christmas period to update approved tariffs in billing systems.

Multinet note that the AER allowing themselves 50 business days before tariffs were deemed approved did not meet market participant’s tariff gazettal timeframes anyway.

	11.8
	4.3
	Information required from the service provider
	Delete section 4.3 and replace with clause 4.3 as proposed by the AER.

	Multinet agree with the AER that the Service Provider needs to ensure its tariff submission is complete and compliant with the tariff controls, hence our reluctance to provide incomplete and unaudited data.

The 50 business day tariff submission would not meet the requirement that ‘the most recent actual annual quantities available at the time of tariff variation assessment’ be used.  

Multinet is unclear why quarterly quantities are required as the AER has given no indication of the benefit or requirement for quarterly data in an annual tariff submission.  This approach will only serve to increase costs for no documented benefit.

Multinet is comfortable providing the carbon mechanism information, although the certified emissions for the previous year will only be available after the NGERS report is submitted on 31 October and the NGERS emissions have then been reviewed and collated to the carbon liability emissions. (not all NGERS emissions are carbon liable emissions and NGERS emissions report was certified by independent audit and by the business on 29 Oct this year).


	11.8
	4.4
	Default Haulage Reference Tariffs
	Delete the first paragraph of section 4.4 and replace with the following:
“If the Service Provider does not, at least 50 Business Days prior to the commencement of the next Calendar Year t submit proposed Haulage Reference Tariffs to apply from the start of the next Calendar Year t in accordance with clause 4.1(a) then:”
	Refer to Multinet response to 4.1(a).

Multinet rejects this proposed amendment to the access arrangement.

	11.10
	8
	Relevant Pass Through Event
	Delete section 8 and replace it with a revised pass-through clause proposed by the AER.
	Multinet’s response to this required amendment is set out in Attachment 2.

	11.1
	Schedule 1
	Initial Haulage Tariffs
	Amend Schedule 1 of the access arrangement proposal to include the following statement before "Haulage reference tariff – residential" (page 26): 
“The initial reference tariffs are expressed in real 2013 dollars and the first annual tariff variation is made for the year commencing 1 January 2014.”
	Multinet rejects this proposed amendment to the access arrangement.  This amendment has been unnecessary in previous access arrangements.

	11.2
	Schedule 1
	Initial Haulage Tariffs
	Delete all the tables in Schedule 1 of the access arrangement proposal and replace with the AER’s updated tables.
	Multinet rejects the proposed change to its tariffs.  Further, the initial 2013 tariffs proposed in the March 2012 proposal did not include a carbon cost pass through component.  Multinet has added a further table in Schedule 1 to reflect the carbon tax component for each tariff.

	11.3
	Appendix 2
	Tariff Control Formula
	AER proposes amendments to Yt and Xt in the rebalancing control formula 5.
	Multinet accepts the AER’s required revision for Yt and will amend Appendix 2 formula 5 of its Access Arrangement accordingly.

Multinet rejects the amendments to Xt…


	11.4
	Appendix 1
	Tariff Control Formula
	AER proposes to amend Xt in formula 1 to 3.
	Multinet rejects the AER’s required revision for  Xt.

	11.5
	Appendix 1
	Tariff Control Formula
	The AER requires certain wording on the ore-tax WACC.

	Multinet rejects the AER’s required revision to the pre-tax WACC.

	11.6
	Appendix 1
	Formula 4
	Refer to Draft Decision for the formula.
	Multinet rejects the AER’s required revisions to the carbon formula.  Multinet are more familiar with the formula proposed in our access arrangement and the true up approach that formula provides.  Further, the formula is based on AER approved pricing arrangements for recovery of transmission charges and feed in tariffs in electricity.

The AER proposed correction factors based on financial years whilst the tariffs operate on the basis of calendar years. Multinet consider that the correction factor for calendar year 2013 should not be zero, particularly given the delay period and the roll on of the carbon formula from the last half of 2012.  The intent of the formula is that Multinet should be cost neutral.  This is consistent with the AER approach that the interval of delay should not create a windfall gain or loss compared with what would have occurred if the 2013-2017 access arrangement had taken effect from 1 January 2013.
Multinet has amended the drafting to clarify that the correction factor for 2012 is zero.

	
	Appendix 1
	Formula 5
	Unaccounted for Gas
	Multinet has introduced a new pass through formula to allow the pass through of aggregated costs for unaccounted for gas which Multinet incurs.  


	11.7
	Appendix 1 and 2
	Formula
	The AER proposes amendments to certain components of the haulage reference tariffs.

	Multinet accepts the AER’s required revisions and will amend both Appendices of its Access Arrangement accordingly.




PART C
	Revision Number
	Clause
	Description
	AER Required Revisions
	Multinet response

	12.2
	4.4(c)
	Entitlement to refuse service
	The AER requires Multinet to insert the following after clause 4.4(c):

“The Service Provider will notify the User as soon as reasonably practicable if the Service Provider becomes aware that the Gas of the type referred to in 4.4(c) is being injected.”

	Multinet accepts the AER’s required revision with minor wording changes (none of which change the substantive effect of the clause).
See new clause 4.4(d).

	12.3
	4.7(c)
	User Obligations /capacity management
	The AER requires Multinet to amend clause 4.7(c) as follows:

· Delete ”...and does not contain any material or have any properties deleterious to the Distribution System or to the operation of the Distribution System”.

· Insert “on its behalf' after the words 'ensure that Gas injected into the Distribution System”. 


	While Multinet does not agree with the submissions made by the retailers in respect of the issue of deleterious material, it has decided to accept the first proposed amendment to clause 4.7(c).
In respect of the second amendment proposed refer to detailed response to 12.3 in Attachment 3. 



	12.4
	6.1(b)
	Disconnection and Curtailment
	The AER requires Multinet to amend clause 6.1(b) by inserting ‘acting reasonably’ before ‘determine’.


	Multinet accepts the AER’s required revision and has amended clause 6.1(b) of its Access Arrangement accordingly.



	12.5
	7.1(b)
	Payment and Invoicing for services - charges
	The AER requires Multinet to amend clause 7.1(b) by deleting ”...provided that this clause (b) ceases to apply to a type of Charge and a Customer if due to termination, expiry, rescission or amendment of the contract between the Customer and the Service Provider the Customer ceases to be obliged to pay that type of Charge directly to the Service Provider.”

	Multinet does not agree to this change but recognises the wording it proposed may have created confusion as to the substantive effect Multinet was seeking to achieve. 

Multinet has therefore proposed new wording to meet the concerns expressed by the AER. 

Multinet’s response is explained in Attachment 4.

	
	7.4(a)
	Invoicing, Payment & Interest 


	Multinet's intention to revert to the previous cl. 7.4(a) — which states that Multinet may invoice no more frequently than twice per month — until NECF commences in Victoria represents a variation to the clause as set out in Multinet's current access arrangement proposal, which provides for monthly invoicing. The AER considers, however, that cl. 7.4(a) as it is currently drafted in Multinet's proposed terms and conditions is consistent with the NGO and therefore should be retained.
	Multinet varied clause 7.4(a) to provide for monthly billing in anticipation of the commencement of NECF in Victoria. 

Given the delay in the implementation of NECF, Multinet wishes to retain fortnightly billing until such time as NECF commences. 

This is because: 

(a)
the move to monthly billing has an adverse cash flow impact on Multinet; and 
(b)
the move to monthly billing requires a reworking of Multinet’s IT systems.  With the deferral of NECF this matter has not been progressed nor does Multinet consider it should be obliged to implement that change prior to it being a change required by law. 

The AER has stated that it considers the change from fortnightly billing to monthly billing is consistent with the National Gas Objective but the AER has not outlined why it considers this is the case. 

The impact of the change is to adversely impact the cash flow of Multinet without compensation.  In Multinet’s submission it is not consistent with the National Gas Objective to reduce the overall financial standing of the Service Provider as to do so potentially adversely affects issues such as quality of service or security of supply. 

Once NECF comes into effect it is a different issue – the Service Provider has no alternative but to comply but this represents a decision of the legislature which the Service Providers must manage. 

Multinet notes that the SP AusNet terms as approved by the AER continue to allow for fortnightly billing.  It is not clear to Multinet how it is consistent with the National Gas Objective that where two Service Providers are in identical situations one Service Provider should be allowed one provision and consequent cash flow advantage and the other not.

	12.6
	7.4(g)
	Distribution Services – Invoicing, Payment and Interest
	The AER requires Multinet to amend clause 7.4(g)  by inserting ” but no later than the second invoice after the Metering Data becomes available.” after “...becomes available”.
	The drafting was inserted to cater for the fact that the Multinet cannot bill all customers in one invoice for a calendar month.  Under NECF the invoice is due by the 10th business day but we only receive data from AEMO on around the 18th day.  The drafting deals with a timing issue and also the fact that annual demand charges or rolling demand charges will be based on data for the last 12 months.

Given that the drafting appears problematic, Multinet has deleted the clause.



	12.7
	7.6(d)
	Guaranteed service level payment
	The AER requires Multinet to amend clause 7.6(d) by reinserting clause 7.6(d), which states:

“The Service Provider must notify the User where it makes a Guaranteed Service Level payment directly to a Customer under the Regulatory Instruments.”

	Multinet accepts the AER’s required revision and has amended clause 7.6(d) of its Access Arrangement accordingly.



	12.8
	9.2(c)
	Provision of information concerning Class A Inquiries, Class B Inquiries and Class C Inquiries
	The AER requires Multinet to amend clause 9.2(c) by inserting “Where the Service Provider publishes information on a website maintained by or on behalf of the Service Provider under clause 9.2(c), the Service Provider must notify the User of that website’s URL.”  


	Multinet accepts the AER’s required revision and has amended clause 9.2(c) of its Access Arrangement accordingly.

	12.9
	9.2(d)
	User indemnity
	The AER requires Multinet to amend clause 9.2(d) by inserting “or where agreed to in writing by the Service Provider.” after ”nothing in this clause 9.2(d) renders the User liable for providing information as required under a relevant Regulatory Instrument”.

	Multinet accepts the AER’s required revision and has amended clause 9.2(d) of its Access Arrangement accordingly.

	
	9.5(i)
	
	
	A spelling error in clause 9.5(i) of the Access Arrangement has been corrected.


	
	9.5(j)
	New Distribution Supply Points
	
	Several retailers responded to the AER on Multinet’s terms and conditions.  During the development of this submission, one of the retailers has raised that the plumbers licence number is required where the works are proposed to be carried out or where the works have already been undertaken and the retailer is now requesting a meter fix/energisation.  Multinet has amended the drafting to reflect either approach.


	12.10
	9.5(k)
	New distribution supply points
	The AER requires Multinet to replace clause 9.5(k) with the following:
”where a Certificate of Compliance reference number is not required, a Start Work Notice number.”

	Multinet accepts the AER’s required revision and has amended clause 9.5(k) of its Access Arrangement accordingly.


	12.11
	9.10(b)
	Assignment of an changes in reference tariffs
	The AER requires Multinet to replace clause 9.10(b) with the following:
”Where the Regulator advises the Service Provider that changes to Reference Tariffs have been verified as compliant by the Regulator, the Service Provider must notify the User within two business days of any changes that will occur to Reference Tariffs in accordance with the Reference Tariff Policy.”

	Multinet accepts the AER’s required revision and has amended clause 9.10(b) of its Access Arrangement accordingly.



	12.12
	10.3(b)
	Force Majeure Notice
	The AER requires Multinet to amend clause 10.3(b) by inserting “specifying that it is also a force majeure notice and containing full particulars of the force majeure event.” after “...the Service Provider will issue a notice which complies with the requirements of the relevant regulatory instrument”:


	Given Multinet’s proposed clause 10.3(b) has created issues for the AER and retailers, Multinet considers it better just to delete the clause.  Therefore if affected by force majeure, Multinet will issue a notice under clause 10.3(a) as per the current access arrangement. 



	12.13
	11.2(c)
	Consultation prior to Disconnection
	The AER requires Multinet to amend clause 11.2(c) by inserting “Without notifying the User.”  at the end of clause 11.2(c).
	Multinet accepts the AER’s required revision with minor amendment.


	12.14
	13.5(c)
	Indemnity by the User
	The AER requires Multinet to delete clause 13.5(c). 


	Multinet does not agree with the AER’s deletion of clause 13.5(c). 

Nor does Multinet agree that clause 13.5(c) is inconsistent with the National Gas Rules or is circumventing rule 508(1). 

What clause 13.5(c) provides is that the User must compensate the Service Provider for lost charges revenue caused by the User.  It does not prevent the operation of rule 508(1), but instead addresses the consequences where that rule is activated by the User.  

Multinet considers that the intent of clause 13.5(c) would be clearer if additional wording was added to the clause.  Multinet has therefore redrafted the clause to provide that it is only activated where the User has not issued its own invoices in accordance with good industry practice (and so denying the Service Provider the opportunity to recover its revenue). 

As noted above Multinet does not consider this is inconsistent with rule 508(1).  Rule 508(1) still operates, but the User must compensate Multinet for having triggered its operation.  Further, Multinet considers its proposal is consistent with the National Gas Objective.  It is not consistent with the National Gas Objective that the Service Provider be exposed to a permanent loss of revenue by the act or omission of the User and be denied any means of recovering this.  Such a consequence threatens quality and security of supply because it jeopardises the ability of the Service Provider to recover its efficient costs.



	12.15
	13.6(a)
	Exemption of liability
	The AER requires Multinet to replace clause 13.6(a) with the following: 

”The Service Provider is not liable to any penalty or damages for failing to convey Gas through the Distribution System to the extent that the failure arises out of any accident or cause, where that accident or cause is beyond the Service Provider’s control.”

	Multinet accepts the AER’s required revision and has amended clause 13.6 (a) of its Access Arrangement accordingly.



	
	13.6(b)(8)
	Exemption of Liability
	
	Several retailers responded to the AER on Multinet’s terms and conditions.  During the development of this submission, two of the retailers have raised that they would prefer that the bracketed text stating ‘for example GST’ be removed.  While Multinet does not consider the inclusion of these words involves any error, equally, Multinet does not consider that removing the example has any effect on the operation of the clause or alters in any way the rights or obligations of the parties.  Given this, Multinet is indifferent to whether the example is retained and to accommodate the request of these retailers, has removed the example.


	N/A
	17.3(a)
	Conditions on disclosure
	
	There was an error in clause 17.3(a) in that one of the cross-references came up in the document as “Error Cross-Reference not Found”.

The relevant cross-reference is to 17.1(d)(1) and this has been corrected in the document.

	12.16
	19.2 (b)
	Amendment to an Agreement
	The AER requires Multinet to delete clause 19.2(b) in accordance with Revision 16, and amend clause 19.2(c) in accordance with Revision 12.16.


	Multinet does not agree with the changes proposed by the AER to clauses 19.2(b) and 19.2(c). 

Users receive the benefit of changes in reference tariffs from time to time.  The reference tariffs are based on a number of factors including the terms on which services are provided.  If reference tariffs change, at an access arrangement review but the non price terms do not change then the Users are getting a reference tariff that is not applicable to the terms and conditions they have. 

In Multinet’s view, its proposed wording is consistent with the National Gas Objective as it matches tariffs to the non price terms against which they are set. 

As Multinet understands it, the rationale underpinning the AER’s revision is principally the fact that the AER is concerned the clauses eliminate the ability of the Users and Multinet to negotiate terms.  However this is not correct.  User’s and Multinet are always free to negotiate terms and are free to negotiate changes to clauses 19.2(b) and (c), including their deletion.  There is no inconsistency with section 322 of the National Gas Law.  It is also incorrect to state that “The AER considers that the parties should have the flexibility to consider adopting changes to the Reference Service Terms, but that the automatic adoption of any changes could lead to terms they had agreed to exclude from the Agreement being included by the operation of clause 19.2(c).”  If the parties wish to depart from the reference service terms, then they would negotiate both those departures but also the required amendments to clause 19.2(c).  Multinet has amended clause 19.2(c) to make clear that the parties may agree to override its operation if they wish to.



	12.16
	19.2 (c)
	Amendment to an agreement
	The AER requires Multinet to amend clause 19.2(c)  by replacing clause 19.2(c) with the following:

“If during the course of the Agreement, there are any additions or variations to the Reference Service Terms, the parties may agree in writing to amend the Agreement to adopt any of the new or varied Reference Service Terms.”

	Refer to response immediately above.

	
	General
	Terminology
	
	Several retailers responded to the AER on Multinet’s terms and conditions.  During the development of this submission, one of the retailers has raised that they would like to see consistent references to various Acts.  Some clauses draft the name of the Act with reference to the year whilst others don’t.  Consistent with the request, and only where Part A does not give a short form description to an Act (for example defining the Corporations Act 2001 as the Corporations Act), Multinet has added to the end of the Acts their year of enactment. 



Attachment 1 – End User Amendments

Part C – “End-User Provisions” 

In Victoria, unlike the other states, retailers have only ever (to Multinet’s knowledge) contracted with the distributors.   This reflects the nature of the Victorian market and, in particular, the fact that given the Victorian market rules it has not been easy for customers to arrange their own direct purchases of gas and injection of that gas into the Victorian system. 

As the rules remain in place, Multinet does not anticipate that there will be many customers seeking to inject gas themselves and acquire distribution services. 

Nevertheless Multinet acknowledges that this is at least a possibility and that NECF contemplates customers directly acquiring distribution services. 

The issue Multinet faces is that its Part C terms have always contemplated that the User is a retailer.  They contain a large number of terms co-ordinating interaction between the Service Provider and the User in respect of Customers, which terms are irrelevant if the User is an “end-user” of gas (End-User).   Similarly the trigger for commencement of services is that the User has customers and all charges are defined by reference to take of the User’s customers. 

As the terms are not compatible with the scenario of a User who is an end-user of gas, it is clear that the terms cannot be used for End-Users without modification. 

Multinet had proposed to deal with this in its access arrangement by providing that if an End-User does seek services it would negotiate terms with that End-User based on Part C but to be modified to take into account the fact the End-User is not a retailer and does not have “Customers”.   Multinet notes that this approach would not leave an End-User unprotected.  If appropriate terms could not be agreed the End-User could take the matter to arbitration and the arbitrator could use Part C as a guide but it would at least be flagged to the arbitrator that Part C needs to be modified to take into account the fact the Service Provider is dealing with an End-User not a retailer. 

Multinet notes the AER has not accepted this approach.  Though Multinet does not agree with the AER’s decision, it does appreciate the logic underpinning it.  However it is not a workable solution to simply provide in Part A that Part C applies, without modification, to both retailers and End-Users.  This is because Part C assumes throughout that it is a retailer contract.  Without addressing this issue Multinet is placed in a situation where an End-User could take an access dispute to arbitration, the arbitrator would be forced to require Multinet to use the approved Part C terms and Multinet would be left with an unworkable contract. 

Given these considerations, Multinet has reviewed Part C and identified what it considers the best way to modify it so that the terms will apply to both retailers and End-Users.  Multinet considers it has identified a workable solution to this issue which requires minimal changes to Part C. 

Multinet has marked up the clean version of its terms submitted in March 2012 to show the changes required to accommodate Users who are End-Users.   These changes are shown in green font in the mark-up and are explained below: 

Clause 3A

The key clause is 3A which seeks to deal in one clause with the majority of the issues raised by the User acquiring gas as an End-User. 

Clause 3A(a) provides that for the purposes of applying reference to “User” and “Customer” in the terms, the “End-User” is to be treated as operating in two capacities – as a party acquiring haulage services and then as a party taking the gas at the distribution supply point.  Therefore where a clause in the terms refers to the Customer doing something or the User ensuring the Customer does something, the clause is to be interpreted as meaning the User itself must do that thing.   This is explained further in clause 3A(c).

This clause avoids the need for Multinet to do a major rewrite of Part C and solves a large number of the problems created by the fact Part C is written only for retailer Users. 

However there are certain key terms which Multinet considers necessary to be more specific as to how the terms apply to an End-User.   Clause 3A(d) contemplates this may occur, but makes clear that where a specific clause deals with End-User issues it does not derogate from the application of Clause 3A to the remainder of the terms. 

As Multinet sees it there are three circumstances in which it will contract with a party who is not a traditional “retailer”.  These are described in clause 3A(b).  They are:

(a)
where the User is itself consuming the gas (a true “end-user”); 

(b)
where the User is buying the gas and haulage services but then providing the gas to someone else who consumes it.  The most likely scenario Multinet can see is where one subsidiary within a corporate group is buying gas and haulage services and then giving it to a second subsidiary which actually uses the gas in its plant.  As Multinet understands it, it is not uncommon for corporate groups to vest the procurement function in one subsidiary and plant ownership/operation in a second subsidiary; and 
(c)
where the operator of an embedded distribution network is buying gas and supplying it to customers located off that network. 

Clause 3A(e) provides that persons to whom an End-User provides gas are not capital “C” customers for the purposes of Part C.  Customers as used in the terms refers to customers of a retailer and which persons are connected to the Distribution System.  Where the User is an “End-User”, then it is essentially both a Retailer and Customer.  Clause 3A(e) is to make clear that references to capital “C” Customer are to the End-User and not to its own customers. 

Under clause 3A(f), the End-User warrants it holds all required licences and exemptions to lawfully on-supply gas (if it does this) and operate/own an embedded network (if it does this).  It is clearly of relevance to Multinet to know that the End-User is complying with licensing and exemption requirements as Multinet does not wish to enter into a contract which may be illegal or which may have to be terminated, thereby exposing Multinet to losses, because the End-User has not obtained the requisite licences/approvals.  It also requires the End-User to ensure the safe operation of equipment downstream of the Distribution Supply Point at which Multinet delivers gas to the End-User.
The rider to clause 3A(f) makes clear the Agreement does not allow the connection of an embedded network to the Distribution System.  If this were to occur, it would need to be dealt with in a separate agreement which would deal with such matters as the procedures for “tie-in”, co-ordination of operations and maintenance, pressure between the networks, controlling gas flow between the networks and ensuring the embedded network does not jeopardise the operation of the Multinet system.

The final clause, 3A(g), provides for an indemnity from the End-User essentially against consequential loss claims.  The indemnity is principally driven by the scenario where one subsidiary in a corporate group is acquiring gas to be used by a second subsidiary in a major industrial facility.   The risk Multinet faces is that of a negligence claim by the second subsidiary in the case of a gas supply failure.  If the second subsidiary is an industrial plant owner/operator these losses could be very significant and expose Multinet to significant risk. 

In this case, the corporate group’s splitting of its procurement structure off from the entity which actually uses the gas would in effect allow the corporate group to side step the protections in clause 13.6.   Multinet does not consider that this is consistent with the National Gas Objective.  It exposes Multinet to the risk of a major claim by a single party, with whom Multinet does not even have a contractual relationship.  Such a claim may pose a threat to Multinet’s financial position and, as a minimum, if such a claim were successful it is likely to result in a need for Multinet to curtail its expenditure elsewhere to balance out the loss, an action which will not necessarily be in the interests of the broader customer base. 

The above example is the risk of which Multinet is most conscious.  Equally though, Multinet does not consider it should be liable for consequential loss claims by customers on an embedded network.  Multinet does not deal with these customers, does not know their consumption requirements, and has no means of assessing the extent of the risk of claims by these persons. 

Further, Multinet notes that it is usual commercial practice for commercial parties not to take liability for other persons losses of profits or revenue or other consequential losses. 

At the same time Multinet recognises indemnities attract a degree of controversy and therefore has included the following carve outs from the clause 3A(g) indemnity: 

Firstly, it does not apply to claims for personal injury or death.  Multinet considers this carve out is appropriate as Multinet can insure against this instance. 

Secondly it does not apply to claims for the cost of repair of property damage to the extent the repair bill does not exceed $100,000 (to the extent the repair bill does exceed $100,000 the indemnity does apply).  This will result in Multinet accepting property damage for most small businesses.  However Multinet does not consider it should accept uncapped liability to large scale businesses with whom it does not deal beyond the amount of $100,000.  Businesses of that size should be able to insure (with the $100,000 covering all or part of their deductible).  Further if a large business wants a better liability regime then it can contract with Multinet directly as an End-User rather than relying on someone else in its corporate group to do so. 

Thirdly, the indemnity does not extend to claims by persons using gas for personal, domestic or household use.  

Multinet does not consider this indemnity exposes the End-User to any risk which the End-User cannot manage. The End-User contracts with the people to whom it supplies gas.  The End-User can include in those contracts a requirement on its customers not to bring claims against Multinet other than claims restricted to personal injury.  There are no current End-Users.  So when in the future an End-User does decide it wishes to establish a contract with Multinet it can, at the same time as it negotiates its on-supply contracts, include the above provision. 

Clause 4.1(d) 

This is a clarification clause providing that clause 4.1(c) (which states the charges under the Agreement are distribution service charges for the purposes of Part 21 of the National Gas Rules) does not apply to an End-User.  As an End-User is not a Retailer for the purposes of Part 21, then the notion of distribution service charges is irrelevant to it. 

Clause 4.3 

This change is by way of clarification.  It provides that in the case of an End-User, AEMO transferring the financial responsibility for the MIRN to the End-User does not bring the provision of distribution services to the End-User to an end.  That result would of course be contrary to the intent of clause 4.3. 

Clause 4.7(d) 

Clause 4.7(d) provides the User must ensure its Customers do not exceed their Customer MHQ. 

As this is a very material clause, Multinet has made clear that when applied to the End-User it means the End-User must make sure it does not exceed the Customer MHQ.

Clause 6.2(c) 

This clause relieves a retailer of the obligation to pay for gas taken by its customers where the Service Provider has failed to disconnect.  The reason is that in the case of a retailer it cannot stop its customers taking gas.    The retailer must therefore bear the cost of gas consumed by the customer and where this arises due to the Service Provider failure to disconnect, the cost is moved to the Service Provider. 

However in the case of an End-User the application of this clause would be inappropriate.  The End-User is the one taking the gas and if it does not wish to pay for the gas it can stop taking it.  It would be wrong if knowing a disconnection has not been undertaken the End-User could simply consciously keep taking gas and then require the Service Provider to pay for it. 
Clause 7.1(b) 

This provides that the User does not have to pay a charge to the Service Provider when the Customer is obliged to pay the charge directly. 

By virtue of clause 3A, in the case of an End-User it is treated as both a “Customer” and “User” (to enable workable application of Part C).   We consider this “two-hat” structure works in most clauses of the Agreement but in clause 7.1(b) it could create some confusion.  We have therefore provided that clause 7.1(b) does not apply to End-Users.  

Clause 7.1(c)

This clause provides that the User must pay the Charges for services the Service Provider provides to the User in respect of the Customer.  In the case of an End-User, the Customer and the User are the same person.   Therefore, unlike clause 7.1(c) currently contemplates, in the case of End-Users, services are not provided to the End-User in respect of a separate person. 

While clause 3A does deal with this issue, this is the most important clause in Part C and it is vital to Multinet to make sure it gets paid.  It has therefore expressly provided in clause 7.1(c) that the End-User must pay the charges for all of the services it acquires as an “End-User”. 

Clause 7.4(e) 

This is a further clarification in the same nature as that to clause 7.1(c).

Clause 7.6(e) 

This clause deals with the co-ordination between the User and Service Provider in respect of GSL payments made to a third party, the “Customer”. 

However in the case of an “End-User”, it is the Customer, so any GSL payments would be made directly to it.  Therefore clause 7.6 would not apply to the case of an “End-User” and clause 7.6(e) makes this clear. 

Multinet emphasises that clause 7.6(e) does not relieve Multinet of any obligation it might otherwise have to pay a GSL to an “End-User”.  All it is doing is confirming that the co-ordination provisions are irrelevant because there is no third-party in this case. 

Clause 7.8(n) 

The credit support provisions in clause 7.8(n) will cease to apply to retailers on the commencement of NECF in Victoria and the Service Provider will rely on the provisions of Division 4 of Part 21 for credit support.  However in the case of End-Users who are not retailers, the Service Provider cannot rely on Division 4 of Part 21 because it does not apply to them (the provisions only apply to “Retailers” as defined in the National Gas Rules).

Therefore clause 7.8 needs to continue to apply to End-Users, post the commencement of NECF, otherwise there will be no means by which the Service Provider can obtain credit support in respect of the consumption of End-Users. 

Clause 8.2(b) 

This clause again contemplates that the Service Provider, User and the Customer are three separate entities.  The clause does not make sense where the User and Customer are effectively the same entity and Multinet has made clear it does not apply to End-Users. 

Clauses 9.1(a), 9.2(e), 9.3(f), 9.7(d), 9.8(d), 9.12(f)

These clauses all address how the Service Provider and the User manage their relationship with the Customer, on the assumption the Customer is a third person. 

This is not the case with an End-User – that is there is no third person – and the clauses are irrelevant and do not make sense when applied to a Service Provider/End-User relationship.  Multinet has therefore made clear these clauses do not apply to an End-User. 

Clause 9.4(c) 

This is a clarification clause making clear with an End-User that it must provide the information referred to in clause 9.4(a) in respect of its own consumption.  

Clause 9.10(a) and 9.10(i) 

These are also clarifications.  However clause 9.10(i) in particular is important and requires the End-User to notify the Service Provider if there are changes to its use of gas such that its existing tariff ceases to be appropriate. 

Clause 11.6 

Clause 11 regulates the procedures a Service Provider must follow before disconnecting a Customer and again is written on the assumption the Service Provider, User and Customer are all separate entities. 

This is not the case with an End-User and clearly clause 11 would be irrelevant when the Service Provider was considering disconnecting an End-User for something it has done wrong (that is an End-User will not be co-ordinating with the Service Provider how to disconnect itself because it is in default). 

Clause 11.6 therefore provides that clause 11 does not apply to an End-User. 

It might be queried what protections an End-User has against disconnection without clause 11.6.  However these protections exist.  Multinet can only ever disconnect a distribution supply point where allowed by law and from a contractual perspective, Multinet must continue to provide services until the Agreement is terminated under clause 12 or until a specific right to suspend services arises. 

Clause 12.5 

Clause 12.5 provides the User may terminate the Agreement if it has no Customers. 

We have amended the clause to make clear the User may not terminate if it is still taking gas as an End-User. That is, if an End-User wishes to terminate under clause 12.5 then it must stop taking gas.  It cannot terminate the agreement but continue taking gas without a contract. 

Clause 13.2(g) 

Clause 13.2 is another clause which is written on the assumption the User, Customer and Service Provider are three separate persons and deals with when the Service Provider is responsible for liability the User incurs to the Customer. 

This is inapplicable where the User and the Customer are the same person and clause 13.2(g) makes this clear. 

Liability for claims made by an End-User against the Service Provider is dealt with by clauses 13.6 and 13.8. 

Clause 13.5(b) 

In the case of an End-User, clause 13.5(b) extends the clause 13.5(a) indemnity to where the persons to whom the End-User supplies gas damage the distribution system (noting Multinet has no relationship with such persons and cannot control what they do). 

The End-User is in the best position to manage this risk.  It will have the contractual relationship with persons to whom it supplies gas and can back to back the clause 13.5(b) indemnity by seeking an equivalent indemnity from those persons. 

This is no different from the existing clause 13.5(c) which obliges retailers to obtain from their customers back to back indemnities in case those customers exceed their Customer MHQ.

Clause 13.5(d) 

Clause 13.5(c) provides for an indemnity from the User where a Customer exceeds the Customer MHQ.

Clause 13.5(d) makes clear this also applies where an End-User exceeds its own MHQ.   Again this is an issue where it is important for Multinet to be totally clear how the indemnity applies because persons exceeding MHQ poses a significant threat to the ongoing reliability of the distribution system. 

Clause 15.1(c)

This clause, principally inserted for the benefit of End-Users, provides that clause 15.1(a) does not apply to End-Users where the law does not require them to hold retail licences/authorisations. 

Part A 

Additional wording has been included in Part A section 5.1.1 to explain the End-User concept and some changes have been made to the definitions (for example paragraph (a) of the definition of Charges, the definition of Connection, Distribution Supply Point).  Given the explanations above Multinet anticipates the Part A changes are self-explanatory. 

Attachment 2 – Revision 11.10 – Relevant Pass Through Event
Multinet agrees to move to a pass-through framework along the lines of that proposed by the AER.  That said Multinet notes that the framework developed by the ESC and contained in the existing access arrangements is a clear and detailed framework that has worked effectively in the past. 

However while Multinet accepts moving to a framework along the lines proposed by the AER there are various issues with the AER proposed clauses which Multinet considers should be addressed. 

The AER’s drafting requires Multinet to make a pass-through application even for positive events.  However there may be positive events where Multinet does not wish to make an application because the cost does not warrant the administrative burden of doing so.  Therefore in the case of positive pass-throughs Multinet has drafted clause 8 on the basis that Multinet has a discretion to apply for a pass-through.   (We note this reflects the wording of clause 6.6.1(a) of the National Electricity Rules).

Multinet notes that the current access arrangement requires Multinet to seek a cost pass through application with 60 business days of the event and the AER needs to make a determination on the application within 30 business days.  This contains the pass through application process to 90 business days or 4.5 months.  This timeframe is achievable as evidenced by the carbon tax cost pass through applications that the AER has processed this year.

In contrast, the AER is proposing a 9 month process for a single event.  In addition, the AER proposes that for a more complex application that there is a stop the clock mechanism to allow even longer.  In Multinet’s submission this period is too long. Regulators have in the past reviewed the whole access arrangement within a 9 month process, not just an application regarding a single event.

The extended timeframe imposed by the AER increases uncertainty for the Service Provider and impacts cash flow for a longer period.  The longer the cost pass through application process takes combined with the limit of an annual tariff change (that is tariffs may only be adjusted from a 1 January) means that it may take around 3 years for cost recovery of a single event.  

For example if an event occurred in April 2016 and the AER’s decision is not made until 2017 then Multinet has to wait until 1 January 2018 to start recovering costs (which in turn may not be fully recovered until the end of 2018).  

Multinet therefore submits that the timeframe for review by the AER should be 60 business days but with the right to a proportionate extension where the application raises complexities.  The extension should be proportionate to the complexity.  Multinet notes the 60 business day period reflects the 60 business day period from clause 6.6.1(e) of the National Electricity Rules.  If AEMC considers that 60 business days is adequate in the case of the generally more complex area of electricity, that period should also be adequate in the case of gas. 

Like the existing access arrangement (clause 8.2(b)) and the National Electricity Rules (clause 6.6.1(e)) there should be a deemed decision agreeing with the Service Provider’s proposal if no decision is made by the regulator within the period specified in the pass-through clause. 

A Service Provider has a critical interest in knowing, within a reasonable period, whether a cost recovery application is allowed and the amount approved.  Until that time the Service Provider is in a position of considerable uncertainty not knowing the extent to which its costs will be covered and therefore unaware of variables critical to the efficient and solvent operation of a business.  The Service Provider must also find a way of funding pass-through costs until a pass-through application is approved, given that, of their nature, there is no allowable revenue to cover those costs. 

The risk noted above will be further mitigated if the Service Provider has the option for a tariff increase to take effect from 1 July as well as 1 January.  This reduces the risk to the Service Provider of delays in the assessment process and avoids the issue of costs being recovered in a calendar year which occurs two years after the relevant event occurred.  Furthermore retailers increase their prices twice a year and so the potential for a twice yearly adjustment is consistent with the way the market currently operates.  Further it would seem more efficient to allow costs to be recovered closer to the relevant event.

In terms of the factors proposed by the AER to determine the pass-through amount: 

· Multinet agrees with factors (a), (b) (d), (e) and (f); 

· Multinet does not agree with factor (c) – or more specifically does not understand how (c) differs from (d).  The two factors appear largely repetitive of each other.
However Multinet considers two additional factors should be listed.  Firstly the need to reflect the time value of money – the fact that there will be a delay between when Multinet incurs the relevant costs and when it receives the tariff revenue which recovers these costs.  If there is no reflection of this factor then the Service Provider will inevitably lose out where there is a pass-through event.  This factor is reflected in clause 8.4(b) of the existing pass-through clause.  It is also a relevant factor in clause 6.6.1(j)(4) of the National Electricity Rules.

Secondly the factors should note that the intent is to ensure the Service Provider is economically neutral (which is the lead in criteria to clause 8.4 of the existing pass-through arrangements).  This is, as Multinet understands it, the fundamental point of a pass-through – to ensure that in respect of efficient expenditure the Service Provider recovers its costs so that it makes no windfall or loss from a pass-through event.   

Finally Multinet notes the AER has required the whole of section 8 to be deleted.  However at the end of section 8 is clause 8.6 explaining how the pass-through amounts relate to the price control calculations.  Multinet sees nothing objectionable in this clause and considers it should remain as it explains the relationship between the two processes. 

Attachment 3 – Revision 12.3 – Responsibility for Off-Specification Gas

In Amendment 12.3 the AER has proposed the inclusion of the words in clause 12.3 “ensure that Gas injected into the Distribution System on its behalf.” 

Multinet does not agree with the inclusion of these words. 

Gas which enters the distribution system enters as a commingled stream.  It is therefore not possible to assign an individual molecule of gas to an individual User.  The distributor should not be required to absorb the risk because of this.  It is a function of the operation of the market and the way retailers deliver their gas. 

This was recognised by the AER in the review of the Jemena New South Wales 2010-2015 Access Arrangement.   Multinet’s wording has been prepared having regard to the terms approved for the Jemena New South Wales Access Arrangement and the AER’s approval of those terms. 

Clause 10.1(c) of the terms and conditions of the Jemena Access Arrangement provides:


“As between the Service Provider and the User, the User must ensure and procure


that Gas delivered to each Relevant Receipt Point complies with the Specification.”

Clause 10.1(e) provides: 

“The Service Provider will not be liable for, and the User will indemnify and hold the  Service Provider harmless from and against, any and all Damages or claims in connection with or arising as a result of the delivery of Gas at any Receipt Point which does not meet the Specification unless and to the extent the Service Provider's conduct constitutes wilful misconduct or negligence or the Service Provider's action is inconsistent with that expected of a reasonable service provider.”

In respect of these provisions the AER’s Draft Decision in the Jemena Access Arrangement Review
 stated: 

“Jemena noted that some events can be caused by a multiple number of users, for  example, out of specification gas being brought into the network. If one or a number of users bring out of specification gas into the network, Jemena asked how users propose the risk should be dealt with. Because gas comingles in the pipeline, it is not possible to trace who introduced the gas into the pipeline. If the network operator accepts the risk, the network operator effectively becomes the insurer for the market. This comes at a cost. If it is the users’ gas and there are multiple users, all of these parties are liable… 

AER’s analysis and considerations
“The AER notes that the liability provisions contained in the earlier access arrangement revision proposal were the subject of detailed analysis by the IPART and its consultants, the Allen Consulting Group. EnergyAustralia made detailed submissions outlining its concerns relating to the liability provisions then. In particular, it was concerned that the earlier access revision proposal would squeeze users between the unreasonable liability provisions in the access arrangement and the rights conferred on consumers by various statutory provisions. EnergyAustralia submitted that all liability and indemnity provisions in the earlier access arrangement revision proposal, other than those contained in the general liability clauses of schedule 2A (clauses 54–60), should be deleted. It also submitted proposed amendments to the general liability provisions.

The Allen Consulting Group and ultimately the IPART considered that the liability and indemnity terms and conditions, except for an amendment relating to the gas swap service, were reasonable and therefore satisfied clause 3.6 of the Code. The AER has reviewed the clauses identified in EnergyAustralia’s and AGL’s submissions and considered their submissions including further comments made at the Round table discussion on non-tariff issues. The AER also notes that except for gas swap services, the IPART considered the proposed liability terms to be reasonable under the Code.

The proposed liability terms set out in Schedule 3 of the access arrangement proposal are similar to the terms in the access arrangement in the earlier access arrangement period approved by the IPART. The AER considers that most of the specific liability and indemnity provisions identified by EnergyAustralia and the provisions of clause are appropriate when viewed in the context of assigning risk to the party best able to manage that risk.”

Multinet considers the above reasoning is correct and equally applicable in the Victorian context.  Multinet therefore does not consider the incorporation of the words “ensure that Gas injected into the Distribution System on its behalf” are consistent with the National Gas Objective because they do not assign responsibility for the risk of off-specification gas to the parties best able to manage that responsibility. 

However Multinet accepts that the provision it has put forward may operate harshly against Users in certain situations.  It therefore proposes the following compromise. 

The issue for a Service Provider is when off-specification gas is injected into the distribution system it does not know the source of that gas.  The major risk it faces is seeking to identify what is that source.  If this burden of proof is reversed then that risk is mitigated to a considerable degree. 

Multinet therefore proposes the following wording be inserted at the end of clause 4.7: 

“Where Gas which does not comply with the Specifications is injected into the Distribution System at a Transfer Point used by the User then it will be assumed that such Gas was injected into the Distribution System on behalf of the User unless the User substantiates otherwise (on the balance of probabilities).” 

In respect of this provision, Multinet notes the following: 

(a)
it is limited to Transfer Points used by the User (therefore unlike the Jemena New South Wales Access Arrangement it does not make the User liable for off-specification gas delivered at points which the User does not even use);

(b)
it does not make the User liable for off-specification gas it did not deliver – all it does is move the burden of proof to the party which controls the information as to whether or not its gas was within specification and therefore is in the best position to demonstrate that the gas was, or was not, within specification; and 

(c)
the burden of proof “balance of probabilities” is the burden which applies in any civil proceedings.

Attachment 4 – Revision 12.5 – Direct Payment of Charges by Customer

In respect of clause 7.1(b), the intent of this clause is to provide that the User does not have to pay a charge to the Service Provider in respect of a Customer during such period as that Customer is required to pay that charge.  The words the AER has deleted stated that if the contract between the relevant Customer and the Service Provider is amended or ends so that the Customer ceases to pay the charge, then the Service Provider can start billing it to the User again. 

If only the words proposed by the AER are retained, then clause 7.1(b) will read “The User is not obliged to pay a type of Charge to the Service Provider in respect of a Customer where that Customer has entered into a contract with the Service Provider (which contract has commenced operation) under which the Customer agrees to pay that type of Charge directly to the Service Provider.” 

However this wording does not deal with what happens if the contract between the User and the Customer ends or is amended so that the Customer is no longer required to pay the Charge.  Multinet wishes to avoid an argument by a retailer that because a Service Provider enters into a contract with a Customer relating to payment of a charge, that forever discharges the retailer of the obligation to pay that charge. 

Clause 7.1(b) as drafted by the AER would not deal with this issue.  What it says on its literal terms is once the Service Provider has entered into a contract with a Customer to pay a charge, then the User is not obliged to pay that Charge.  To work out who has liability to pay that charge once the contract ends one must then seek to imply into the clause what is to happen in this circumstance.  Multinet does not consider that it is desirable to imply meaning when the matter could be dealt with expressly so as to be clear.  Further, Multinet does not consider that it is consistent with the National Gas Objective for a clause to be ambiguous when it can be easily made clear.  Finally Multinet does not see anything objectionable in the proposition it is putting forward. 

If the concept Multinet is trying to incorporate into clause 7.1(b) is not adopted, then the Service Provider is going to have to make an assessment on how to address the risk of liability for a charge not reverting to the retailer once the contract with the Customer ends.  One response a Service Provider may take is to require the Customer to indemnify them against any lost revenue if Multinet cannot recoup the charge from the retailer.  This does not seem consistent with the National Gas Objective but it would be a consequence forced on the Service Provider by not dealing in clause 7.1(b) with what happens to Customer charges when the Customer’s contract expires. 

To express the issue by way of example: 

Suppose there is a charge of $1.00, a charge of $5.00 and a charge of $10.00 and a haulage agreement between Multinet and Retailer X.  However Multinet and Retailer X’s Customer enter into an agreement under which the Customer agrees to pay the $1.00 charge and the $5.00 charge for 12 months.  After the 12 month term the Customer continues to take gas and so the $1.00, $5.00 and $10.00 charges continue to accrue. 

Also six months into the twelve month term, the Customer states that it no longer wishes to directly pay the $5.00 charge and Multinet agrees to amend the Customer’s agreement so that it no longer has to pay this charge. 

The words Multinet has included in clause 7.1(b) are saying that: 

(a)
from the end of the 6 months the $5.00 charge reverts to being billed to the retailer; and 
(b)
from the end of the 12 months, the $1.00 charge reverts to being billed to the retailer. 

(Of course if the Customer ceases to be connected to the network the charges would cease to be billed).

The above said Multinet accepts that its original draft of clause 7.1(b) was written in a cumbersome way.  It has therefore made an attempt to present the clause in a simpler style. 

The new proposed wording is: 

“The User is not obliged to pay a specific Charge to the Service Provider in respect of a Customer where that Customer is contractually obliged to pay that Charge directly to the Service Provider.”

That is, for such period as a Customer is contractually obliged to pay a charge directly to the Service Provider, the User does not have to pay it.  However if the Customer’s contract is amended or expires or is terminated such that the Customer no longer has to pay the charge, then liability reverts to the User. 

In terms of consistency with rule 504, there is no inconsistency in the wording Multinet has put forward.  

Rule 504(1) provides “Where a distributor and a shared customer agree that the customer will be responsible for paying distribution service charges directly to the distributor (a direct billing arrangement), the distributor may issue a bill to that customer for the services provided to that customer’s premises.” 

Rule 504(3) provides  “A retailer has no liability to pay distribution service charges that have been, or are to be, billed to the shared customer under a direct billing arrangement.” 

The effect of these provisions is that where a charge is billed to the Customer directly, the retailer does not have to pay it.  Once the Customer’s contract is amended, terminated or expires such that the charge is no longer billed to the Customer then rule 504(3) ceases to apply and the liability reverts back to the retailer.   This is the same thing as both Multinet’s current and previous version of clause 7.1(b) provide.  Clause 7.1(b) is written in a contractual style, the rules in a legislative style but the substance of the two is identical.

� AER Draft Decision,  “Jemena Access Arrangement Proposal for the NSW gas networks” 1 July 2010-30 June 2015; February 2010,  pages 340-342.
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