REVISED ACCESS ARRANGEMENT BY EPIC ENERGY
FOR THE MOOMBA TO ADELAIDE PIPELINE SYSTEM

Submission by AGL Energy Sales & Marketing

The ACCC has published the revised access arrangement lodged by Epic, along with an issues
paper, for afurther round of consultation. The access arrangement has been modified in
response to the ACCC’ s draft decision and submissions from interested parties; further
submissions are now sought on those changes. In addition, the ACCC notes that certain of the
modifications required in its draft decision have not been made, and it is also now seeking
submissions on how it should respond to Epic’ s failure to comply (it has to choose between
the options available to it under the Code).

Issues that the ACCC has specifically identified for comment are:

Queuing and extens ons/expansions policy

Clause 10 has been substantially modified, with a combined queuing and extensions/
expansions policy:

— requestsfor service will be dealt with on afirst comefirst served basis
— new facilitieswill be included in the covered pipeline unless Epic elects otherwise
— reference tariff will not be changed during the term of this access arrangement

ACCC aso notes that Epic has not included provision for rolling new investment into the
capital base. ACCC expresses concern about possible multiple tariffs for users of incremental
capacity. A possible approach isto have a suite of reference tariffs to apply as demand
expands, based on projections of future capital expenditure (that would still need to be shown
to satisfy Code requirements before it isformally approved). ACCC seeks comment on such
an approach.

Thereisasignificant problem here—how to structurethetariffsto cope with the highly
uncertain future. It would be difficult enough to allow for different optionsfor future
expansionsto cater for possible increasesin demand in SA, but the prospect of an
alternative pipeline bringing gas from Victoria compoundsthe difficulty even further.
The approach proposed in the access arrangement in its present form is essentially to
ignorethe problem and offer referencetariffsonly for existing capacity (plus, by
implication, any additional capacity that can be provided at little cost). The approach
canvassed by the ACCC would require cost estimatesfor arange of possible future
scenarios—but with no assurance for Epic that those costs would eventually be
approved. Thisapproach would likely result in further delay in finalisation of the
access arrangement.
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A middle course might be to proceed on the basis proposed by Epic (which caters best
for afuturein which the pipeline from Victoria proceeds) but with allowancefor a
major review if the alternative pipeline has not been confirmed within a defined period
or if it leavesthe market still under-supplied with pipeline capacity.

The question then becomes one of trigger mechanisms, which we address below.

I ncentive mechanisms

Clause 5.3 now includes differential rebates to existing users according to whether they agree
to provide spare capacity to anew IT user.

Thislooks quite complicated, but the concept of an incentive to existing usersfor
entering into sub-access agreements with potential new usersisacceptablein principle.
Wenotethat theincentiveisnot offered to new FT users. Thereseemsto bean
inconsistency, however, because 4.3(c) requiresthat a new I T user must enter into an
access agr eement with the existing user or FT user.

In any case, we believe that this question is subordinate to that of existing users' rights
under their existing contracts, addressed below.

Extensions to Agreements

Clause 11.3 now provides for extensions to access agreements to be negotiated. Extensions
not specifically provided for in the original agreement to be subject to the queuing policy.

This does not seem unreasonable. We note also that a minimum term of two years
appliesto Agreements, with provision for ‘reasonable’ shorter periodsfor IT service.
Thisisan improvement over the original access arrangement, but may still betoo
restrictivein the wholesale gas markets of the not-too-distant future.

Liability for Fraud and Wilful Disregard

A new clause 35.3 has been included to make both the Service Provider and the User liable
for consequential loss arising from fraud or wilful disregard.

Asageneral rule AGL ES&M would seek to disclaim liability for anything beyond
direct loss, but whererestricted to events caused by fraud or wilful disregard, and
particularly solong asthe provision operates equally for both parties, it isacceptable.

Trigger mechanisms, Part haul and Back haul

ACCC note that Epic has declined to include trigger mechanisms to allow changesto the
access arrangement in the event that an alternative pipelineinto SA isto be built. Nor has part
haul or back haul been included as areference or other service. The possibility of areference
tariff, statement of principles or trigger mechanism being required by ACCC is canvassed.
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In light of the comments made above, we do not believethat it istenable simply toignore
the question of tariffsfor additional capacity. Equally, though, we do not believethat is
appropriate to take a prescriptive approach to alter native growth scenarios. We do not
believe that sufficiently reliable cost projections are possible to give Epic the necessary
confidence about the conditions under which the requirements of section 8.16 of the
Codewould be met.

Nevertheless, given the clear possibility that existing capacity may continueto be a
limiting factor on market growth, we do believe that futur e capacity expansions should
be canvassed in the access arrangement. Under section 3.17 of the Code the ACCC can
requiretrigger pointsto be defined whereby an early revision of the access arrangement
isrequired. We believethisto be a suitable way forward.

Tothisend it needsto be made clear what assumptions are built into the access
arrangement regarding the alternative pipeline. Then the access arrangement needsto
be subject to review if those assumptions proveto beincorrect.

Other matters on which AGL ES& M wishes to comment are:

Quadlification of services offered

The description of FT service, clause 4.2(a), now specifiesthat it does not include delivery of
gasto ‘delivery points the subject of the existing transportation agreements’ —ie the
agreements with Origin Energy and Terra Gas Trader.

The effect of thisissimilar to that of clause 4.4 in the original draft access arrangement.
It appearsto derive from the provision, outlined by the ACCC in its paper Disclosur e of
Confidential Information dated October 2000, that those delivery points are reserved for
the exclusive use of the existing users even if they don’t need the full capacity at those
points.

AGL ES&M concurswith the view expressed by the ACCC that such a provision isan
exclusivity right. It putsan impediment in the way of a potential user who might
otherwise be prepared to pay a surcharge for looping or compressorsto provide
additional pipeline capacity. We appreciate the commercial rationalefor the provision,
but observethat a similar effect could be achieved if an obligation were placed on Epic
to rebaterevenuefrom third partiesto the existing users.

The ACCC’sdraft decision of last August tendsto downplay the significance of these
exclusivity rightson the basisthat other rights constrain Epic’s ability to offer services
to other users. That may be so in respect of existing capacity, but consideration must
also be given to future additional capacity wherethose other constraints should beless
restrictive. AGL ES&M contendsthat it isimportant to remove inappropriate
impedimentsfor potential usersnow, and to require a rebate of revenueto protect
existing users commercial interests.

The description of IT service, clause 4.3(c), stipulates that it will only be available if an access
agreement has been entered into with the existing user where *existing delivery facilities are to
be utilised’. Thisreferenceisto laterals and delivery points the capacity of which has been
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contracted to the existing users, and also to laterals and delivery points that may be contracted
in futureto FT users.

AGL ES&M acceptsthat thereisa need for new userswho wish to share use of an
existing delivery point to reach agreement with the existing usersasto the allocation of
meter ed flowsthrough the delivery point. If necessary that should beresolved through
the service provider. Beyond that, requirement to contract with the existing user seems
quite unreasonable.

Thisrequirement, in relation to existing contracts, also seemsto derive from the
exclusivity provision in the existing agreements. It should therefore not be allowed to
act asa constraint on the terms of the new access arrangement. AGL ES& M contends
that it, too, should be discarded and existing users commer cial interestsrestored
through arebate of revenue by Epic.

Inrelation to new FT contracts we can see no justification for such arequirement. It
implies an extension of the exclusivity rights beyond the termination of existing
contractswhich issurely not appropriate.

Where a new user contracts for IT service and pays a surcharge or a capital contribution for a
delivery point or receipt point, then under clause 10.5 that point is not available to other users
for IT service.

The effect of thisrequirement appearsto be similar to the ‘exclusivity clause’ in the
existing contracts that we object to above. Again, we believe that the reasonable
commer cial interests of the user paying the surcharge can be protected by arebate
obligation on Epic supported, if necessary, by a requirement that no more favourable
termsand conditions be offered to other users.

Spare capacity and available capacity

‘ Spare capacity’ in the system is the difference between the capacity available for firm service
(‘system primary capacity’) and the aggregate of quantities contracted to existing usersor FT
users at each delivery point (‘ primary capacity quantities’) and any other firm contracted
capacity. ‘Available capacity’ at adelivery point isthe lesser of spare capacity and the
uncontracted delivery point capacity.

We understand the present position to be that the system’s capacity (which isshown in
schedule 1 totheoriginal draft access arrangement to be 323 TJ/day) isfully contracted
to existing users, which would mean that the available capacity at all delivery pointsis
by definition zero. Theabsurdity of thisishighlighted in the same schedule which
showsthe aggregate of all delivery point capacitiesto be over 830 TJ/day.

We express concern that the current access arrangement does not comply with the
ACCC’srequirement for amendmentsto the definitions of spare capacity and available
capacity in itsdraft decision, second point of #3.1.

The ‘net available capacity’ on aday at adelivery point isthe delivery point capacity
(‘maximum quantity’) less nominations by existing or FT usersto use their contracted
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capacity at the delivery point (‘ primary capacity quantity’). FT users are permitted to
nominate more than their contracted quantity at a delivery point on aday (although not more
than their aggregate MDQ). Under clause 18.5(d) Epic is required to determine the capacity
available for IT service based on nominations for higher ranking services. Whilethis
reference to nominations does not specifically refer to the defined termsin clause 18.3 for FT
service, the timing suggests that in practice Epic would use the confirmed nominations (* final
nominated delivery quantities’) (at least for FT service —timing under the existing agreements
is unknown).

This offersscopefor FT or existing usersto over-nominate for the purpose of denying
capacity toIT users. Thereisan excessimbalance charge wherereceiptsand deliveries
vary by morethan 8% on aday in aggregate, and —for FT serviceonly —where
deliveriesand nominations vary by morethan 8% within a zone. Thisleaves

consider able scope for manipulation of nominations at delivery points within zones,
particularly for existing users. Wereiterate the concern expressed above that
definitions of available capacity and spar e capacity need to be brought into line with
section 10.8 of the Code asrequired by the ACCC’sdraft decision.

Other proposed amendments

The current access arrangement does not comply with the amendments to provide for forced
transfer to the new supplier where a customer switches supplier, as required inthe ACCC's
draft decision, #3.4.

The new clause 1.4 makes the access arrangement subject to Code provisions dealing with
exclusivity rights, but thisis not an adequate alternative to the amendments required in the
ACCC’sdraft decision, #3.5, #3.6 and #3.7.

The definition of existing delivery facilities includes laterals, contrary to the ACCC' s draft
decision #3.8.

AGL ES&M isdisappointed that no progressis evident towar dsresolution of the
disagreement between Epic and the ACCC on these important points.

Forecasting, nomination and scheduling

Section 18 of the access arrangement sets out the compl ete forecasting, nomination and
scheduling provisions to apply to FT and IT service contracts.

Thereareanumber of detailsin these provisionson which AGL ES& M wishesto
comment, asfollows. In addition, having reviewed section 18 and cometo gripswith the
level of detail involved, we question whether it isappropriatetoinclude these provisions
in theaccessarrangement at all. If (asseemslikely) changes are needed from timeto
timethe processfor effecting amendmentsto the access arrangement may prove too
cumber some.

In 18.1(b) and (c), given that these are forecasts, the wording “ User will nominate’
should bereplaced with “ User expectsto nominate”.
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In 18.2(a) the warranty on behalf of the producersisunreasonable, asistherequirement
for a notice from the producersasto the quantity delivered. Wedo not believethis
requirement to apply at present, nor to be necessary. An undertaking that similar
nominations are made both to Epic and to the producer s should be sufficient. The
changein time post 1 January 2006 would need to be confirmed with the producers, and
the consequence of non-compliance is draconian.

In 18.3(b) we would normally expect to see provision for the service provider to accept
nominations well in advance, and to accept changes up until the deadline. Whilethisis
not precluded by the clause, it needsto be explicitly included.

In 18.3(c) we believe that the allocation methodology may drive usersto over-nominate
at congested delivery pointsin order to ensure the maximum allocation (the zonal
balancing arrangements mean that userswith multiple delivery points could do this
without penalty). The priority allocation to FT userswho do not hold a Primary
Capacity Quantity at a particular delivery point appearsto discriminate against I T
users.

Therequirementsin 18.4 and 18.5(h) for formal confirmation of deliveriesto be made
by the producer s goes beyond existing arrangementsthat we are awar e of, and appears
to be unreasonable and unnecessary. Again, an undertaking that similar nominations
are made both to Epic and to the producer s should be sufficient. In that casethereisno
need for the draconian measur es consequent upon any appar ent discrepancy.

In 18.5(f) there appearsto be an incentive for usersto over-nominate in cases of
potential congestion.

The effect of 18.7(b) may be to encourage initial over-nomination by holders of firm
capacity to the detriment of 1T users.

In 19.4, given the severe nature of actionsto be taken by Epic, we believe that a specific
timefor action by usersshould be specified.
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