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ACAT Submission - Issues paper

ActewAGL electricity distribution regulatory proposal 2014-15 to 2018-19
The ACT Civil and Administrative Tribunal wishes to make the following comments on the above Issues Paper.

ACT Civil and Administrative Tribunal

The ACT Civil and Administrative Tribunal (ACAT) was established by the ACT Civil and Administrative Tribunal Act 2008 and commenced operation on 2 February 2009.  ACAT brought together a large number of ACT tribunals, including the former ACT Energy and Water Consumer Council.

Under part 12 of the Utilities Act 2000, ACAT is responsible for determining energy and water complaints (including hardship applications) made by consumers and customers of ACT energy and water utilities.  These may include complaints about:

1. Contravention of a customer contract, or a customer retail contract or a customer connection contract  made under the National Energy Retail Law (ACT),  by a utility.

2. Contravention of an industry code dealing with utility service standards by a utility.

3. Failure (or potential failure) of a utility to provide a utility service to a consumer or the withdrawal (or potential withdrawal) of a utility service from a consumer, where such failure or withdrawal causes (or would cause) substantial hardship to the consumer.

4. Contraventions by a utility in relation to the protection of personal information.

5. Contravention by a utility of an obligation under the Act in relation to network operations.

6. Acts or omissions of an authorised person for a utility in relation to network operations.

7. The amount of a capital contribution charge imposed by a utility.

Regulation 5(f) of the National Energy Retail Regulations (SA) specifies that ACAT is the "energy ombudsman" for the Australian Capital Territory for the purposes of the National Energy Retail Law, which commenced in the ACT on 1 July 2012.  ACAT also has the role of water ombudsman for the ACT pursuant to part 12 of the Utilities Act, discussed above.
Under the Utilities Act, ACAT has power to direct an energy or water utility to pay compensation to a customer or consumer where there is a contravention of the regulatory framework by the utility, to direct a utility to restore or maintain energy or water supply to a residential customer in substantial hardship, and to discharge part or all of a hardship customer’s residential energy or water debt.  Amounts of debt discharged by ACAT are reimbursed by the Territory to the utility. 
For more than 20 years, ACAT and its predecessor agencies (the Energy and Water Consumer Council, the Essential Services Consumer Council and the Essential Services Review Committee) have performed statutory functions in the regulation of energy and water utilities in the ACT, including a function of advising the Minister and the Independent Competition and Regulatory Commission (ICRC) on utility issues in the Territory.  As a result of this long association with utilities and their customers, ACAT has built up considerable expertise in dealing with issues relating to the utilities industry in the ACT, including the impact of utility poverty and financial hardship, systemic issues affecting customers and consumers, and the operational performance of utilities.

The comments which follow in this Submission are made in the context of the responsibilities and experience of ACAT as described above.

Impact of the ActewAGL proposal on electricity prices in the ACT
In the introduction to the Issues Paper, the AER suggests that ActewAGL Distribution’s proposal would increase distribution network prices, on average, by around 2.5 per cent each year.  However, at a Public Meeting held on 30 July 2014, a representative of ActewAGL suggested that its proposal would result in an increase of about 3.1% in the retail price of electricity, which equates to an increase of approximately 10% in network costs.  The Consumer Challenge Panel (CCP) also points to a 3.1% increase in bills as the network only impact.  ACAT would appreciate clarification of anticipated impact on retail prices of the ActewAGL proposal and of any modification of the proposal by the AER.  
In general, ACAT believes that the network price determination should result in a retail price increase which is less than inflation.  In the ActewAGL proposal, the proposed WACC is high when compared to the AER Rate of return guideline and the risk involved. The proposed opening RAB could be reduced because of the utility's overspend in capex in the 2009-14 period (see Figure 4).
Regulated rate of return
ACAT supports the general approach taken by the AER in its Rate of return guideline and notes that application of the guideline will result in a substantially lower WACC for the regulatory period than the 8.99% proposed by ActewAGL.  ACAT supports the guideline, noting that:
· adoption of the guideline and its implementation over time will improve regulatory and investment certainty;

· the proportion of debt to equity (60/40) is appropriate;

· a trailed average portfolio approach to debt of ten years is preferable to reliance on annual fluctuations in the debt market;

· the credit rating of BBB+ is very conservative, given the nature of the regulated industry; and

· the December 2013 MRP point estimate of 6.5 is high in the suggested range of 5 to 7.5.  ACAT suggests that the December 2014 point should be further reduced.

ACAT does not support the ActewAGL approach to rate of return which is discussed at pages 30-33 of the Issues Paper.

Benchmarking
ACAT supports the use of benchmarking by the AER as one tool for identifying underperformance by particular utilities.

Building block approach
ACAT supports the building block approach described by the AER, noting that it is reasonably consistent with previous regulation of utilities in the ACT.

Consumer engagement
There was no engagement with ACAT by ActewAGL Distribution in preparing its regulatory proposal.  ACAT does not know what consumer engagement was undertaken by ActewAGL Distribution, but notes that the utility states that it relied primarily on periodical customer willingness to pay studies.

ACAT welcomes the establishment of the Consumer Challenge Panel as it should prove to be an informed advocate in a highly technical area of regulation.

ACAT, because of its statutory role in hardship assistance, is particularly concerned about the impact of energy prices on low income consumers and seeks to identify utility practices which are discriminatory, have a disproportionate impact on, or are against the interests of low income customers and consumers.

Ring fencing
The AER notes (p 20) that ActewAGL Distribution is a joint venture between the ACT Government and Jemena Ltd (which is jointly owned by Singapore Power and State Grid Corporation of China).  It also notes that ActewAGL Retail is a different joint venture between the ACT Government and AGL.  However, for historical and current business reasons, the retail and distribution businesses often appear to operate in close cooperation, sometimes even with confusion between the entities about which is responding to a specific issue.  ACAT’s non-hardship complaint work demonstrates that there is no clear public understanding of the difference between the two entities, and that sometimes internal ring fencing does not appear to operate adequately.

One specific concern of this nature is the absence of independent electricity meter testing in the ACT, which has been raised separately with the AER by ACAT.  ACAT also has general concerns that the competing retailer, Energy Australia, may not enjoy a level playing field in its dealings with ActewAGL Distribution.
Transmission assets
ActewAGL operates the second southern interconnector which was completed by ActewAGL Distribution at the direction of the ACT Government.  ACAT supports the treatment of the interconnector as a transmission asset and supports the inclusion of the interconnector in the transmission RAB.  The second interconnector serves a vital public interest by protecting the Territory and its electricity consumers from a catastrophic loss of supply through loss of, or damage to, the northern interconnector.
Capital expenditure
As discussed above, some increase in capex may be expected from the completion of the second interconnector.  However, ACAT considers that the ActewAGL forecasts about asset growth and peak demand (Figure 9) may be overstated, particularly in light of the rapid growth in solar generation in the ACT which can reduce demand on network assets at certain peak times.
Operating expenditure
ActewAGL proposes a substantial increase in opex between 2014 and 2019 and suggests that this will partly be driven by labour cost escalation above CPI.  This is at odds with rising labour productivity in Australia (above CPI) and the likelihood of sub-CPI wage outcomes in the ACT in the next few years, driven by the Commonwealth Government through its own agency bargaining processes, and by pressures on business activities in the ACT as a result of Commonwealth Government cut-backs.  
ACAT also queries why "changes in ActewAGL's policies and strategies" (p 28) should be allowed to increase the regulated opex.
Demand management
ACAT notes that the Issues Paper and the ActewAGL proposal have little discussion of demand management and its important role in reducing critical peak usage as well as overall demand.  Peak demand management will have increasing importance in the ACT because gas price rises are likely to cause customers to switch from gas heating to electric heating over the next five years.
ACAT observes that ActewAGL has made no significant initiatives in relation to demand management.

Regulation of fees and charges
ACAT wishes to raise with the AER some issues around fees and charges which are not under consideration at this point in the network pricing regulatory process.  In the past, the general regulatory practice has been to set regulatory parameters and then analyse ActewAGL's actual pricing proposal only in relation to broad compliance with revenue caps, etc.  ACAT recommends that the AER, when it considers the actual price proposals by ActewAGL in May/June 2015, also specifically review the fees and charges proposed by the utility.  ACAT is particularly concerned by the following:
· the imposition of late payment fees on accounts;

· the imposition of a higher fee for a disconnection for debt than a disconnection for other reasons (eg. account closure);

· charges for failure of direct debit payments which are in the nature of a penalty and not a reasonable estimate of cost;

· the failure to reverse disconnection and reconnection fees in cases of hardship disconnection; and

· the lack of independent meter testing at a reasonable cost.
Each of these fees have a disproportionate impact on low income customers.

Please contact ACAT if you would like to discuss any of these issues in more detail.  The initial contact for such discussion is Senior Member Peter Sutherland.

Yours sincerely

Linda Crebbin

General President
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