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This attachment forms part of the AER's final decision on Ergon Energy's 2015–20 distribution determination. It should be read with all other parts of the final decision.
The final decision includes the following documents:
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Attachment 12 – Demand management incentive scheme
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Attachment 16 – Alternative control services
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	Shortened form
	Extended form

	AEMC
	Australian Energy Market Commission

	AEMO
	Australian Energy Market Operator

	AER
	Australian Energy Regulator

	augex
	augmentation expenditure

	AMI
	Advanced metering infrastructure

	capex
	capital expenditure

	CCP
	Consumer Challenge Panel

	CESS
	capital expenditure sharing scheme

	CPI
	consumer price index

	DRP
	debt risk premium

	DMIA
	demand management innovation allowance

	DMIS
	demand management incentive scheme

	distributor
	distribution network service provider

	DUoS
	distribution use of system

	EBSS
	efficiency benefit sharing scheme

	ERP
	equity risk premium

	Expenditure Assessment Guideline
	Expenditure Forecast Assessment Guideline for electricity distribution

	F&A
	framework and approach

	MRP
	market risk premium

	NEL
	national electricity law

	NEM
	national electricity market

	NEO
	national electricity objective

	NER
	national electricity rules

	NSP
	network service provider

	opex
	operating expenditure

	PPI
	partial performance indicators

	PTRM
	post-tax revenue model

	RAB
	regulatory asset base

	RBA
	Reserve Bank of Australia

	repex
	replacement expenditure

	RFM
	roll forward model

	RIN
	regulatory information notice

	RPP
	revenue and pricing principles

	SAIDI
	system average interruption duration index

	SAIFI
	system average interruption frequency index

	SLCAPM
	Sharpe-Lintner capital asset pricing model

	STPIS
	service target performance incentive scheme

	WACC
	weighted average cost of capital





[bookmark: _Toc432499821]Negotiated services framework and criteria
The NER requires us to make constituent decisions on:
the negotiating framework that is to apply to Ergon Energy (which may be as proposed by the distributor, some variant of it, or a framework substituted by us),[footnoteRef:1] and [1:  	NER, cl. 6.12.1(15).] 

a decision on the negotiated distribution service criteria (NDSC) for the distributor.[footnoteRef:2] [2:  	NER, cl. 6.12.1 (16).] 

While our final decision is not to classify any distribution services as negotiated distribution services, the NER require us to set out these matters irrespective of our classification decisions. Ergon Energy submitted a negotiating framework as part of its regulatory proposal for our consideration.[footnoteRef:3]  [3:  	Ergon Energy, Regulatory proposal – proposed negotiated framework 01.01.03, October 2014. It resubmitted the framework as part of its Revised Regulatory Proposal at 01.01.03 of its supporting material, July 2015. ] 

The NDSC set out criteria that a distributor must apply in negotiating terms and conditions including the prices for negotiated distribution services. They also contain the criteria that a commercial arbitrator must apply to resolve disputes about such terms and conditions and/or prices. This section sets out our final decision on Ergon Energy's negotiating framework and NDSC. 
[bookmark: _Toc404684205][bookmark: _Toc432499822]Final decision
[bookmark: _Toc408412735][bookmark: _Toc432499823]Negotiating framework
We approve Ergon Energy's proposed negotiating framework as it meets the requirements of the NER.[footnoteRef:4] Therefore, our final decision is to accept the negotiating framework submitted by Ergon Energy for the 2015–20 regulatory control period.[footnoteRef:5]  [4:  	NER, cl. 6.7.5.]  [5:  	NER, cl. 6.12.1(15). ] 

[bookmark: _Toc408412736][bookmark: _Toc432499824]Negotiated distribution service criteria
Our final decision is to retain the NDSC that we published for Ergon Energy in November 2014[footnoteRef:6] for the 2015–20 regulatory control period. The NDSC give effect to the negotiated distribution service principles.[footnoteRef:7]  [6:  	AER, Proposed Negotiated Distribution Service Criteria for Energex, Ergon Energy and SA Power Networks – period commencing 1 July 2015, November 2014. ]  [7:  	NER, cl. 6.7.1.] 



[bookmark: _Toc432499825]Ergon Energy's revised proposal
Ergon Energy's revised regulatory proposal did not discuss the negotiating framework or NDSC, other than to resubmit its negotiating framework we approved as part of our preliminary decision.[footnoteRef:8] On that basis, we can only assume that Ergon Energy accepted our preliminary decisions on these matters.  [8:  	Ergon Energy, Revised regulatory proposal, 01.01.03 - Negotiating framework, July 2015. ] 

[bookmark: _Toc404684206][bookmark: _Toc432499826]AER’s assessment approach
[bookmark: _Toc408412738][bookmark: _Toc432499827]Negotiating framework
To be approved, a proposed negotiating framework must specify the obligations in clause 6.7.5(c) of the NER. We examined whether Ergon Energy's proposed negotiating framework has done that. 
[bookmark: _Toc408412739][bookmark: _Toc432499828]Negotiated distribution services criteria
We consider NDSC that reflect the negotiated distribution service principles would satisfy the NER. Therefore we assessed whether our proposed NDSC reflect the negotiated distribution service principles in clause 6.7.1 of the NER. 
[bookmark: _Toc404684207][bookmark: _Toc432499829]Reasons for final decision 
[bookmark: _Toc408412741][bookmark: _Toc432499830]Negotiating framework
We approve Ergon Energy's proposed negotiating framework because it specifies the minimum requirements of the NER.[footnoteRef:9] Those requirements include, among other things, a statement that a distributor will negotiate in good faith and a process for dealing with disputes.  [9:  	NER, cl. 6.7.5(c).] 

Table 17.1 summarises our assessment of Ergon Energy's proposed negotiating framework. It shows that each of the NER requirements for a negotiated framework is satisfactorily addressed.





[bookmark: _Ref417316311]Table 17.1	AER's assessment of Ergon Energy's proposed negotiating framework 
	NER requirements 
	AER assessment of Ergon Energy

	Requirement for a distributor and applicant[footnoteRef:10] to negotiate in good faith— cl. 6.7.5(c)(1) [10:  	An applicant or service applicant is the person who wishes to receive a negotiated distribution service. NER, ch. 10. ] 

	Section 2 of Ergon Energy’s framework

	Requirement for a distributor to provide all such commercial information reasonably required to enable the applicant of a negotiated distribution service to engage in effective negotiations— cl. 6.7.5(c)(2)
	Section 3 of Ergon Energy’s framework

	Requirement for a distributor to identify and inform the applicant of the reasonable costs of providing the negotiated service; demonstrate the charges reflect costs and have appropriate arrangements for assessment and review of the charges and the basis on which they are made— cl. 6.7.5(c)(3)
	Section 3.3 of Ergon Energy’s framework

	Requirement for the applicant to provide all such commercial information reasonably required for a distributor to engage in effective negotiation— cl. 6.7.5(c)(4)
	Section 3 of Ergon Energy’s framework

	Requirement to specify a reasonable period of time for commencing, progressing and finalising negotiations; and a requirement for each party to use their reasonable endeavours to adhere to those time periods during the negotiation— cl. 6.7.5(c)(5)
	Section 6 of Ergon Energy’s framework

	Requirement to specify a process for dispute resolution in accordance with the relevant provisions for dispute resolution— cl. 6.7.5(c)(6)
	Section 9 of Ergon Energy’s framework

	Requirements to specify arrangements for the payment of a distributor's reasonable direct expenses incurred in processing the application to provide the negotiated distribution service— cl. 6.7.5(c)(7)
	Section 10 of Ergon Energy’s framework

	Requirement for a distributor to determine the potential impact of the provision of a negotiated distribution service on other distribution network users— cl. 6.7.5(c)(8)
	Section 5.1 of Ergon Energy’s framework

	Requirement for a distributor to notify and consult with any affected distribution network user and ensure that the provision of the negotiation distribution service does not result in noncompliance with obligations in relation to other network users under the NER— cl. 6.7.5(c)(9)
	Section 5.2 of Ergon Energy’s framework

	Requirement that the distributor publish the results of negotiations on its website − cl. 6.7.5(c)(10)
	Section 8 of Ergon Energy’s framework


Source: AER analysis. 
A copy of Ergon Energy's framework is at appendix A. 
[bookmark: _Toc408412742][bookmark: _Toc432499831]Negotiated distribution services criteria
In November 2014, we published an invitation for submissions on our proposed NDSC for Ergon Energy. We did not receive any submissions in response to our proposed NDSC. The NDSC we have decided to apply to Ergon Energy follows:

National Electricity Objective
1. The terms and conditions of access for a negotiated distribution service, including the price that is to be charged for the provision of that service and any access charges, should promote the achievement of the national electricity objective.
Criteria for terms and conditions of access
Terms and Conditions of Access
2. The terms and conditions of access for a negotiated distribution service must be fair and reasonable and consistent with the safe and reliable operation of the power system in accordance with the NER.
3. The terms and conditions of access for a negotiated distribution service (including in particular, any exclusions and limitations of liability and indemnities) must not be unreasonably onerous taking into account the allocation of risk between a distributor and any other party, the price for the negotiated distribution service and the costs to a distributor of providing the negotiated distribution service.
4. The terms and conditions of access for a negotiated distribution service must take into account the need for the service to be provided in a manner that does not adversely affect the safe and reliable operation of the power system in accordance with the NER.
Price of Services
5. The price for a negotiated distribution service must reflect the costs that a distributor has incurred or incurs in providing that service, and must be determined in accordance with the principles and policies set out in the relevant Cost Allocation Method.
6. Subject to criteria 7 and 8, the price for a negotiated distribution service must be at least equal to the cost that would be avoided by not providing that service but no more than the cost of providing it on a stand-alone basis.
7. If a negotiated distribution service is a shared distribution service that:
i. exceeds any network performance requirements which it is required to meet under any relevant electricity legislation: or
ii. exceeds the network performance requirements set out in schedule 5.1a and 5.1 of the NER,
then the difference between the price for that service and the price for the shared distribution service which meets network performance requirements must reflect a distributor’s incremental cost of providing that service (as appropriate).
8. If a negotiated distribution service is the provision of a shared distribution service that does not meet or exceed the network performance requirements, the difference between the price for that service and the price for the shared distribution service which meets, but does not exceed, the network performance requirements should reflect the cost a distributor would avoid by not providing that service (as appropriate).
9. The price for a negotiated distribution service must be the same for all Distribution Network Users unless there is a material difference in the costs of providing the negotiated distribution service to different Distribution Network Users or classes of Distribution Network Users.
10. The price for a negotiated distribution service must be subject to adjustment over time to the extent that the assets used to provide that service are subsequently used to provide services to another person, in which case such adjustment must reflect the extent to which the costs of that asset are being recovered through charges to that other person.
11. The price for a negotiated distribution service must be such as to enable a distributor to recover the efficient costs of complying with all regulatory obligations or requirements associated with the provision of the negotiated service.
Criteria for access charges
Access Charges
12. Any charges must be based on costs reasonably incurred by a distributor in providing distribution network user access, and, in the case of compensation referred to in clauses 5.5(f)(4)(ii) and (iii) of the NER, on the revenue that is likely to be foregone and the costs that are likely to be incurred by a person referred to in those provisions where an event referred to in those provisions occurs (as appropriate).
13. Any charges must be based on costs reasonably incurred by a distributor in providing transmission network user access to services deemed to be negotiated distribution services by clause 6.24.2(c) of the NER, and, in the case of compensation referred to in clauses 5.4A(h) to (j) of the NER, on the revenue that is likely to be foregone and the costs that are likely to be incurred by a person referred to in those provisions where an event referred to in those provisions occurs (as appropriate).
We did not receive any submissions in response to our preliminary decision on negotiated services framework and criteria and Ergon Energy has adopted our preliminary decision on this topic. On this basis, the negotiated services framework and criteria set out in this attachment will apply to Ergon Energy for the 2015–20 regulatory control period.
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Caption
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7 Suspension of timeframe for negotiations

7.1 The timeframes for negotiaion o provision of a negotiated distrbution service n
‘Table 1 or agreed between the parties are suspended i

(3 adisputein relation to the negofiated distribution service s nofified o the.
‘Austraian Energy Regulator (AER) under Part 10 o the Natonal Electricty
Law (NEL), from the date of the notfication of that dispue to the AER uni:

. the withdrawa of the dispute under secton 126 of the NEL;

. the termination ofthe dispute by the AER under section 131 or
secton 132 of the NEL; or

. ‘a determination is made inrespect of the dispute by the AER in
‘accordance with secton 126 of the NEL;

() after 15 business days of Ergon Energy requesting commercial
information under clause 4.1, or, where an altemative fmeframe for the
provision of the commercalinformation has been agreed pursuant o
clause 4.3, afer S business days after the date agreed for the proviion of
the requested commercialinformation, the Service Applicant has ot
provided thatinformation;

() after 15 business days of providing the application to Ergon Energy, the
‘Service Appiicant fals to provide the information commercialinformation
setoutin clause 4.4;

(@ the Service Appiicantfais to pay the reasonable direct expenses incurred in
processing the appiication to provide the negofiated distibution service i
‘accordance with clause 10, from the next business day afier the amount is:
Gue untisuch tme as the Service Appiicant has paid the outstanding
‘amount; andior

(&) where Ergon Energy has been required to notfy and consuitwith any
affected Distrbution Network Users in accordance with clause 5.2, from the
ate of the nofificaion to the affected Distributon Network User unti the
‘end ofthe time imit specifid by Ergon Energy for any affected Distribution
Network Users to provide to Ergon Energy information regarding the-
impact of the provision o the negoiated distribution service, o the date on
‘which Ergon Energy receives such information rom the affected
Distibution Network Users, whichever is the later.

72 Each party will ntity the other party i it considers that the smeframe has been
suspended, wihin S business days of the date that the party considers the.

suspension took effect.
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timeframe, and does not complete the relevant action to the reasonable:
‘satisfaction of Ergon Eneray wthin 20 business days of a writien
request rom Ergon Eneray, or

(e)  aSoivencyDefault occurs n relation o the Service Applicant.

Forthe avoidance of doubt, in the event negotiations are terminated pursuant o this
clause 11:

(3 Ergon Eneray maynonetheless give notice under clause 10.1 for the.
recovery o the reasonable direct expenses incurred in processing the
‘appiication to provide the negotiated distributon service and the Service
‘Applicant must pay the amount set outn the notce in accordance with
clause 102, along with any applicable nterest payable under clause 10.3;
and

(5 A partymust return all commercialinformation provided to it by or on behalf
of the other party in respect o tis negotiatng framework o,  equested by
the other party, destroy all copies of e commercialnformation in s
possession or control, in either case within § business daye'of request.

GsT

Any reference to costs, expenses, consideration and ofher amounts in this negofiating
framework or provided under o in connection with t are exclusive of GST, unless
expressed to be GST-nclusive.

‘Where Ergon Energy makes a taxable supplyto the Service Applicant under or in
‘connection with this negoliating ramework,the Service Applicant must pay to Ergon
Energy an addifonal amount equal to the GST payable on the supply (unless the
consideration for that taxable supply is expressed to include GST). The adional
‘amount must be paid by the Service Applicant at the later of the following:

1221 The date when any consideration for the taxable supply i irst pai or
provided.

1222 The date when Ergon Energy issues a tax invoice to the Service
Applicant.

1, under orin connection with this negotiating ramework, Ergon Energy has an
adjustment or a supply under the GST Act which varies the amount of GST payable.
by Ergon Energy, Ergon Energy wil adjust the amount payable by the Service
Applicant o take account of the varied GST amount. Ergon Energy must ssue an
adjustment note to the Service Applicant within 28 days of becoming aware of the
adustment.

Ifa party s entited to be reimbursed of indemnified under orin connection with this.
negotating framework, the amount to be reimbursed or indemned i reduced by the
‘amount of GST for which there is an eniilementto claim an input ax crediton an
‘acauision associated with he reimbursement or indemity. The reducton s o be
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131 Anynotice or communication given to Ergon Energy under this negoiating
framework s only given i it s in writing and sent i one of the following ways:

(a)  deliveredor posted to Ergon Energy at ts address and marked for the-
attention of the relevant offcer set out below;

(0) ;«u:-:"im;'?,: Enugy;ﬁll‘l;r::nm:;lmmnmdmm 7.1 Heading 3 5
Name: Ergon Energy Corporation Limited A Heading7 =
Address: PO Box 264, Fortude Valiey QLD 4006

Email netprice@ergon.com.au A1 Heading8 =
Attention:  Group Manager Regulatory Affais: Negoliating Framework

132 Anynotice, consent, information or request given or made under this documentis

onlygiven or made to the Service Appiicant f it s n writing and deiivered (o the Caption
‘Service Applicant at the address or fax number specified n the Service Applicans.
appiication and marked for the attenton of the relevant offcer specified n the Toc1
‘application.
Change of address or facsimile number Toc2
133 Ifa party gives the other party three business days nofice of  change of ts address. Toc3
or facsimile number, any nofice or communication s only given by that other party f it
is delivered, posted or faxed o the latest address or fax number.
Tocs
Time notices are given
134 Anynotice or communications to be reated as given a the folowing time: Tocs,
(@) ifitis deivered, when it s leftat the relevant address; Toce
() ifitis sentby post, two business days afte tis posted; coc7

searcn unless it demonsirates oterwise before the date the reimbursementorindemity Normal T
made.
55 rgon Energy determination 2015-20
125 This lause 12 wil not merge on completion and wilsurive the terminatin of s Page Number a
document by any party (including for the avaidance of doubt erminaton of
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135 However, if any notice or communicationis given, on a day that s nota business day
orafter Spm on a business day, i the place of the party o whom tis sent s 1o be.
treated as having been given at the beginning of the next business day.

14 Miscellaneous

Governing law and jurisdiction

141 This documentis govened by the law of Queensiand. The parties submit to the
non-exclusive jursdicton of s courts and courts of appeal from them. The parties
Wil not object to the exercise of jurisiction by those courts on any basis.

Rights cumulative

142 The rights and remedis of a party under this documentare in addition to and do not
replace or lmit any other rights o remedies that the party may have.

Severability

143 Each provision o this document s individually severable. f any provision's or
becomes ilegal, unenforceable or invalid in any jurisdiction s to be treated as being
severed from this document n the relevant juriscicton, but the restof this document
will not b affected. The legaity, valdity and enforceabiltyof the provision in any
other ursdicton wil not be affected.

Interpretation
134 Inthis document the folowing defintons apply:
Bill Rate means the 0 day bank bil swap reference rate (source: Bloomberg) as
quotedin the Ausiralian Financial Review (or some equivalent rate if quotation o the.
rate ceases) on the first business day following the due date.

Ergon Energy means Ergon Energy Corporation Limited (ABN 50 087 646 062) of 420
Fiinders Street, Townsulle in the State of Queensland, 4810.

‘Control means,inrelaton to an entiy, the power to directlyor indirecty:

(3 control the membership o the board of directors or other governing body of
the enity;

() controlthe entty applying secton SOAA of the Corporations Act 2001;
() where the entitys trustee of a trust,to appoint, remove o replace the.

trustes or dirct the rustee as to decisions to be made n refaion to the.
trust o
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() TheSenice Appicant ceases o threatens to cease to carry on fs main

business;

() Anyiing analogous or having substantialysimilar effectto any of the
‘events specifid above happens inrelation 0 the Service Appicant;

(m)  Anyining else occurs that reasonably indicates that there s a signiicantisk

that the Service Appiicants or will become unable to pay s debts as they.

fal due; or

(W Anyofthe above happens fo an entit that Control the Sevice Appicant.

In the interpretaton of this document the following provisions apply unless the

context otherwise requires:

(@ Inthis negotiating framework the words iniaics have the meaning given to

them in the NEL and the NER.

() Headings are inserted for convenience only and do not affect the

interpretation of this document.

() Areferenceinthis documentto a business day means a day other than a

‘Saturday or Sunday on which banks are open for business generally in

Brisbane, Queensiand.

(@ ifthe dayon which any act matter o thing i to be done under this.

‘Gocumentis not a business day, the act, matter or thing must be done on

the next business day.

(e)  Arsference intris documentto any law, legislation o legislative provision

inciudes any statutory modification, amendment o re-enactment, and any

‘suborcinate legisiaion or reguiations issued under that legsiation or

legsiative provision.

() Areference inthis documentto any document or agreementis o that
‘Gocument or agreement as amended, novated, supplemented or replaced.
(@) Unless otherwise stated, a eference to a clause, part schedule or
attachmentis a reference fo a clause, part, schedule or attachmentof orto
this document.
(M An expression importing a natural person includes any company, rust,
partnership,joint venture, associaon, body corporate or governmental
agency.
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