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1 Introduction

The Pipeline Access Dispute Guide (the Guide) is published under rule 11320 of the
National Gas Rules (NGR).

The National Gas Law (NGL) and NGR set out the framework for users or prospective users
and the service providers of gas pipeline services to negotiate access to pipeline services.! If
parties are not able to negotiate access to such a service, an access dispute may arise. A
party can then seek to resolve the dispute under the access dispute framework set out in the
NGL and NGR.2

The purpose of the Guide is to provide arbitrators and mediators of pipeline access disputes,
and any person who may become party to an access dispute, with guidance about the
pipeline access dispute resolution processes under the NGL and the NGR.2 It covers
disputes relating to access to scheme and non-scheme pipelines. Key issues covered
include:

¢ the pathways to resolve an access dispute under the NGR and NGL
o the procedures for starting an access dispute and the hearing of access disputes

e matters that the AER, arbitrator or mediator must consider in deciding how to resolve the
dispute, and the effect of their decision

e procedural issues involved in the dispute resolution process.

The Guide is not binding, and does not place any obligations on any party, including
arbitrators or mediators. It also explains how we will approach our role in the access dispute
process.

1.1 Structure of the guide

The Guide is structured as follows:

o Chapter 2 — Access dispute legislative framework: provides an overview of the
access negotiation framework for gas pipelines, what an access dispute is, and the
pathways for resolving an access dispute. Each pathway is then discussed in detail in
Chapters 4 to 6.

e Chapter 3 - Procedural issues for all access disputes: provides an overview of the
procedural issues which are common across all access disputes and outlines steps that
parties should consider taking before they formally raise an access dispute.

e Chapter 4 — Resolution of scheme pipeline access disputes by the AER: provides a
detailed discussion how disputes relating to access to a scheme pipeline can be
resolved by the AER. It explains when the AER will be the dispute resolution body, and
the procedures for raising, hearing and then determining the access dispute.

1 See, Chapter 4 of the NGL and Part 11 of the NGR.
2 See Chapter 5 of the NGL and Part 12 of the NGR.
3 NGR, r 113.
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Chapter 5 — Arbitration of non-scheme pipeline access disputes: discusses in detall
how disputes relating to access to a non-scheme pipeline can be resolved by
arbitration. It sets out the types of disputes that can be resolved by arbitration, the steps
in the arbitration process, and the matters an arbitrator must consider in resolving a
dispute.

Chapter 6 — Mediation of access disputes involving small shippers: discusses in
detail how small shippers may seek to resolve disputes by mediation.* It covers when
and how a party can elect to resolve a dispute via mediation, the process for the
mediation, and how a mediation can be resolved.

NGL, s 8AB. A small shipper is a user or prospective user who is, or seeks to be, a party to a contract with a
service provider for pipeline services and its total daily pipeline capacity right (under 1 or more contracts
with the same service provider and by means of the same pipeline) does not exceed 5 terajoules per day or
20% of the pipeline’s nameplate capacity. A small shipper excludes corporations with a market capitalisation
of more than $500 million or a related body corporate of the corporation.
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2 Access dispute legislative framework

Chapter 5 of the NGL and Part 12 of the NGR set out the framework for the resolution of
disputes about access to a pipeline service (the Access Dispute Framework). This chapter
provides an overview of how the Access Dispute Framework operates, including the AER’s
role, and the pathways to resolve a dispute.

2.1 Overview of the access negotiation and dispute
framework

The gas pipeline access regime under the NGR and NGL is a negotiate-arbitrate model.
Under this model, parties must attempt to negotiate for access to a pipeline service, and if
they are unable to, they can raise an access dispute under the Access Dispute Framework.
This Guide focuses on the resolution of disputes.

2.1.1 Negotiation of access

The NGL requires a user or prospective user and a service provider to negotiate in good faith
about access to a pipeline service provided on both scheme and non-scheme pipelines.®
This includes negotiations about:

o whether access to a pipeline service can be granted, and if so
» the terms and conditions for the provision of access to the service.®

The framework for these negotiations is set out in Part 11 of the NGR, which covers the
process for making enquiries about access, how a user may request access and how a
service provider must respond to such a request, the information that must be exchanged
during the negotiations, and the timeframes for these negotiations.

While the terms and conditions of a service are open to negotiation, a service provider must
provide access to a service on a scheme or non-scheme pipeline unless:

e jtis not technically feasible to do so
e tis not consistent with the safe and reliable operation of the pipeline
» providing the service would require an extension of the pipeline.”

2.1.2 Access disputes

An access dispute arises if a user or prospective user and the service provider are unable to
negotiate access for a service because they disagree on one or more aspects of access to
the service. If an access dispute exists, either party can elect to resolve the dispute under the
Access Dispute Framework. However, parties can also seek to resolve the dispute in other

5 NGL, s 148D. A scheme pipeline is a pipeline that is subject to full regulation under the NGL and NGR, a
non-scheme pipeline is a pipeline that is subject to a lighter.

6 NGL, s 148D.
7 NGR, r 105E.
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ways, such as further commercial negotiations, or through a contractual dispute resolution
mechanism if there is an existing contract in place.

The Access Dispute Framework sets out the steps that parties should take to raise an
access dispute, who will resolve the dispute and how the dispute resolution process will
operate.

2.1.3 The AER’s role in access disputes

The AER fulfills two key roles under the Access Dispute Framework. We are the dispute
resolution body for disputes relating to access to a scheme pipeline and make access
determinations resolving such disputes.

We also fulfill an administrative and oversight role for access disputes that are arbitrated (i.e.
non-scheme pipeline access disputes) or mediated (i.e. disputes involving small shippers, if
they elect to use mediation to resolve an access dispute). This includes publishing access
dispute notices, making decisions on parties to access disputes, maintaining arbitrator and
mediator pools, and, when required, appointing arbitrators and mediators to resolve access
disputes.

2.2 Dispute resolution pathways

Under the Access Dispute Framework, there are three main ways that access disputes can
be resolved (referred to as ‘dispute resolution pathways’ in this Guide). The pathways that
can be used will depend on whether the dispute is for access to a scheme or non-scheme
pipeline and whether a small shipper is a party to the dispute.

The pathways are:

e Pathway 1 — AER resolution of scheme pipeline disputes: For a dispute about
access to a scheme pipeline, the AER is the dispute resolution body (or adjudicator) and
will resolve the dispute by making an access determination.

e Pathway 2 — Arbitration of non-scheme pipeline disputes: For a dispute about
access to a non-scheme pipeline, the dispute can be resolved by arbitration using a
‘pool arbitrator’ (i.e. an arbitrator that has been appointed to an arbitrator pool by the
AER). The arbitrator resolves the dispute by making an access determination.

o Pathway 3 — Mediation of disputes involving small shippers: Small shippers (users
or prospective users who are use or are seeking to use less than 5 TJ per day, or 20%
of the pipeline’s capacity) may elect to have disputes about access to scheme and non-
scheme pipelines resolved by mediation.® Small shippers do not have to use mediation,
and can use Pathway 1 for scheme pipeline disputes, and Pathway 2 for non-scheme
pipeline disputes. If mediation is unsuccessful, the dispute can be resolved under
Pathway 1 or 2.

See NGL, s 8AB. A small shipper as a user or prospective user who is, or seeks to be, a party to a contract
with a service provider for pipeline services and its total daily pipeline capacity right (under 1 or more
contracts with the same service provider and by means of the same pipeline) does not exceed 5 terajoules
per day or 20% of the pipeline’s nameplate capacity. A small shipper excludes corporations with a market
capitalisation of more than $500 million or a related body corporate of the corporation.
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Draft Pipeline Access Dispute Guide

Under Pathway 1, the AER may also refer the matter to alternative dispute resolution (ADR)
such as mediation or conciliation rather than proceeding directly to making an access
determination. However, if the parties do not resolve the dispute using ADR, the dispute can
return to the AER to be resolved.

Figure 2.1 below illustrates the various ways that a dispute can be resolved.

Figure 2.1 — Overview of the access dispute resolution pathways

Scheme pipeline Non-scheme pipeline

Shipper (excluding .

AER Adjudication Mediation Arbitration

A 'y

AER refelral to ADR Resolution? |

ADR Yes No { |

A4
Resolution? : .
Dispute resolved — Mediation ‘
‘_ ) certificate issued terminated

Yes No { |

Dispute Dispute resolved by Dispt_Jte resolvele by
resolved AER making arbitrator making

access determination Access determination

The following sections provide further detail about each of these pathways.

2.2.1 Pathway 1 - AER resolution of scheme pipeline disputes

Under the first dispute resolution pathway, the AER is the dispute resolution body for access
disputes relating to scheme pipelines (scheme pipelines disputes). This is the only pathway
available for such disputes to users and prospective users who are not small shippers under
the NGL. In summary, the pathway generally involves the following steps:

¢ Notification of the dispute: A user or prospective user provides us (and the other party
or parties to the dispute) a notice of the dispute. The notice must outline the issues that
are in dispute.®

o Potential referral to ADR: We may require the parties to engage in an ADR process to
attempt to resolve the dispute before proceeding to a hearing.'® If successful, the parties
can terminate the dispute, and if not, the AER will proceed to resolve the dispute.

o NGL, s 152(3).

10 Sections 172 to 184 of the NGL deal with issues relating to the hearing of an access dispute.
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e Hearing: If the AER does not refer the matter to an ADR process (or if ADR does not
resolve the dispute), we will hold a hearing where the parties will be provided with an
opportunity to present arguments and evidence relevant to the resolution of the
dispute.'! Generally, these hearings are private unless the parties agree for the hearing
or part of the hearing to be conducted in public.*?

e Access determination: The final step in the process is for us to make an access
determination, which is a decision resolving the dispute. The access determination may
require a service provider to provide access to a pipeline service and specify the terms
and conditions of access. It may also determine that access does not need to be
provided. The access determination must give effect to the relevant access arrangement
(i.e. an arrangement approved by the AER that applies to the pipeline).t?

Where the AER decides that a service provider should provide access to the service, the
service provider must provide access on the terms set out in the determination if the user or
prospective user requests such access.'*

There are also two types of AER scheme pipeline disputes: ‘standard’ and ‘fast-track’
disputes, which have different timing requirements:

e Standard disputes: For a ‘standard’ dispute, the AER must make the final access
determination within 8 months of receiving the access dispute notice.®

o Fast-track disputes: Parties can request that the AER fast-track a dispute.® For
fast-track access disputes, the AER must make an access determination within 30
business days of receiving all requested and required information from parties about
the dispute.t’

AER scheme pipeline disputes are discussed in detail in Chapter 4.

2.2.2 Pathway 2 — Non-scheme pipeline arbitration

The second pathway is for the resolution of disputes relating to non-scheme pipelines (non-
scheme access disputes) by a pool arbitrator. A pool arbitrator is an arbitrator who is a
member of the pool of arbitrators that the AER has established. The steps in the arbitration
pathway are generally:

¢ Notification of the dispute, and appointment of an arbitrator: A user or prospective
user provides us (and the other party to the dispute) of notice of the dispute, which
outlines the issues that are in dispute.'® The parties to the dispute must then agree to a
pool arbitrator to arbitrate the dispute, or we will appoint one.*®

11 Sections 172 to 184 of the NGL deal with issues relating to the hearing of an access dispute.
12 NGL, s 174.

13 NGL, s 165.

14 NGL, s 170.

15 NGR, r 113X(1)(a).

16 NGR, 113ZF.

17 NGR, r 113ZF(8).

18 NGL, s 152.

19 NGL, s 160.
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o Arbitration Hearing: The arbitrator will hold a hearing to obtain information and
evidence to enable them to determine how to resolve the access dispute.

e Access Determination: The arbitrator will then make an access determination resolving
the dispute. Where the determination sets out that the service provider must provide
access to the service, the service provider must provide access on the terms set out in
the determination if the user or prospective user requests such access.

The arbitration pathway is discussed in detail in Chapter 5.

2.2.3 Pathway 3 — Small shipper mediation

The mediation pathway is available to small shippers seeking to resolve access disputes for
both scheme and non-scheme pipelines.? It is intended to provide small shippers with a
potentially quicker, less formal, and lower-cost avenue to resolve access disputes.?* Small
shippers do not have to elect to use the mediation pathway and can still elect to use
Pathways 1 or 2 for scheme-pipeline disputes and non-scheme pipeline disputes
respectively.

If a small shipper elects to use the mediation pathway, it will generally involve:

¢ Notification of the dispute, election to mediate and appointment of the mediator: A
party to the dispute provides the AER (and the other party to the dispute) of notice of the
dispute, which outlines the issues that are in dispute. If a small shipper wished to
mediate, they must elect to have the dispute mediated.?? The parties to the dispute will
then either agree to appoint a mediator, or the AER will appoint one from the AER’s
mediator pool (i.e. the pool of mediators that the AER has established).?

o Mediation: The mediator will determine the procedures and timetable for the mediation
and conduct the mediation between the parties.?* Parties or their representatives must
attend the mediation and take steps necessary for the proper and expeditious conduct of
the mediation.?®

e Resolution or termination of the mediation: If the dispute is resolved by mediation,
the mediator must issue a certificate outlining the outcomes achieved in the dispute
resolution.?® If the dispute has not been resolved after 30 days and the mediator
considers the mediation has no reasonable prospect of resolving the dispute, they will
bring the mediation to an end.?” This does not end the dispute, which can then be

20 See s. 8AB of the NGL.

21 Department of Industry, Science, Energy, and Resources, Information Paper: Improving Gas Pipeline

Regqulation, April 2022.

The small shipper must elect to use mediation at the time of providing the access dispute notice or if the
service provider is providing the dispute notice, within 5 business days of receiving the dispute notice. See,
s 152 of the NGL and r 113E of the NGR.

22 NGR, r 113E(5).
24 NGR, r 113F.
25 NGR, r 113F.
26 NGR, r 113E(5).
27 NGR, r113J.

22


https://www.aer.gov.au/about-us/dispute-resolution/networks-access-disputes/gas-pipeline-access-disputes/pool-of-mediators
https://www.aer.gov.au/about-us/dispute-resolution/networks-access-disputes/gas-pipeline-access-disputes/pool-of-mediators
https://www.energy.gov.au/sites/default/files/2022-04/Information%20Paper%20Improving%20gas%20pipeline%20regulation.pdf
https://www.energy.gov.au/sites/default/files/2022-04/Information%20Paper%20Improving%20gas%20pipeline%20regulation.pdf
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resolved through Pathways 1 or 2, depending on whether the pipeline is a scheme or
non-scheme pipeline or withdrawn by the initiating party.

The mediation pathway is discussed in detail in Chapter 6.
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3 Common access dispute issues

Some procedural issues involved in raising and resolving an access dispute are the same, or
similar, for all three of the access dispute pathways. This chapter explains some of these
common issues and procedures. Specifically, it covers:

e what an access dispute is
e who the parties to an access dispute can be

e steps that parties should consider before commencing an access dispute resolution
process

e information that is be confidential in mediations and non-scheme pipeline arbitrations
e procedural matters relating to witnesses in hearings

¢ the withdrawal or termination of an access dispute

3.1 What is an access dispute?

An access dispute is a dispute between a user or a prospective user and a pipeline service
provider (i.e. a person providing access to a pipeline service) about one or more aspects of
access to a pipeline service provided on a pipeline.?® Aspects of access could include both
price and non-price terms and conditions, such as capacity, allocation, technical and
operational matters, expansions or upgrades, and other terms and conditions related to
accessing the pipeline service.

Matters that an access dispute can relate to include, but are not limited to:

e arequest for access to a pipeline service under a new access contract
e arequestto add a new pipeline service to an existing access contract

e arequest for a new access contract to take effect on the expiry of an existing access
contract

e arequest for a pipeline service commencing after the expiry of the service term for the
same service under an existing access contract.?®

In addition to the above, there are specific circumstances that are deemed to give rise to an
access dispute under the NGR.*° These are:

« Disagreement about an access request response: where a user or prospective user
disagrees with any of the responses provided by the service provider in response to a
request to provide access to a pipeline service (an access request).3!

28 NGL, s 2.

29 NGR, r 113A.

30 NGR, r 105H.

31 Rule 105D of the NGR defines an access request.
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¢ Inability to agree on atimetable for negotiations: parties must agree to a timetable
for negotiations after a user or prospective users has made an access request or has
received an offer following a preliminary enquiry relating to access, and they wish to
negotiate with the service provider. This timetable must seek to accommodate the
reasonable requirements of both parties. An access agreement will be deemed to exist if
agreement about a timetable cannot be reached.*?

e Inability to reach agreement following negotiations: parties cannot reach agreement
within the negotiated timetable.

These three scenarios are not exhaustive and there may be other scenarios from which an
access dispute may arise.

3.1.1 Excluded disputes

The following matters are also explicitly excluded from the Access Dispute Framework:

o disputes about pipeline services provided under existing access contracts

e requests to change the terms and conditions of access to pipeline services provided
under an existing access contract for any part of the current service term for that
contract

e access requests that would require a pipeline to be extended

« standard terms and conditions for the secondary trading of capacity.3

3.1.2 Other ways to resolve disputes

The NGL and NGR do not limit how access disputes can be resolved.*® If an access dispute
arises, parties can resolve the dispute outside of the Access Dispute Framework, that is,
parties are not required to use the three dispute resolution pathways that are set out under
the framework. Parties can choose to resolve a dispute using other processes or methods
which are not outlined in this Guide or may choose not to resolve the dispute.

3.2 Parties to an access dispute

The parties to an access dispute will always include the user or prospective user and the
service provider (i.e. the parties to any negotiations that gave rise to the access dispute).=®
However, in some cases, there may be other parties to the dispute. These are:

e Other parties that are required to resolve a scheme pipeline access dispute: For a
scheme pipeline access dispute, if the AER considers that the resolution of a dispute will

82 See rr 105F(1) and (4), and 105H of the NGR.
33 NGR, r 105H.

34 NGR, r 113B.

35 NGL, s 151.

% NGL, s 154(1)(a).

10
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require a person who was not involved in the negotiations that gave rise to the dispute to
do something, that person will become a party to the dispute.3":3®

e Other parties with an interest in the scheme pipeline dispute: For a scheme pipeline
dispute, a person can apply in writing to become a party to the dispute. If we consider
they have a sufficient interest in the dispute, they will become a party to the dispute.®

o Small shipper disputes: A small shipper can elect for a user association to be joined as
a party to an access dispute.4%4

Details about how people who are not a party to the negotiations can become a party to a
dispute are discussed in Chapters 4 to 6.

3.3 Before commencing an access dispute

As noted above, parties can seek to resolve access disputes outside of the dispute resolution
framework set out in the NGR and the NGL. We encourage parties to explore such avenues
before they formally commence a dispute. If parties come to commercial agreements for
pipeline access, it will likely be less costly, and more flexible than the formal dispute
resolution process. Steps that parties may consider before commencing a dispute are
outlined below.

3.3.1 Before seeking access

We encourage users and prospective users to consider the information published by service
providers under Part 10 of the NGR before entering access negotiations.*?

Under Part 10 of the NGR, information that service providers must publish includes:

e Service and access information: information about the pipeline and the services
available, such as usage, pipeline capacity, routes and delivery and receipt points.*3

o Standing terms: these are a set of standard terms and conditions for pipeline
services.*

37 NGR, r 154(1)(b).

38 Aparty is likely to have a ‘sufficient interest’ in the dispute if they can demonstrate they will have a sufficient

interest in the outcome of the dispute. For example, they may have a sufficient interest if the party is
contractually bound to take a price that would be determined in the access dispute, or the party has agreed
to acquire a controlling interest in one of the parties to the access dispute. However, we note that we will
determine whether a party has ‘sufficient interest’ on a case-by-case basis.

3% NGR, r 154(d).
49 NGL, s 154(1)(c).

4 For the purposes of being joined to an access dispute, a user association is an association of body (whether

incorporated or not) whose members include more than one user or prospective user, and that represents
and promotes the interests of those members in relation to the provision of pipeline services.

42 Prior to March 2023, this information was published under Part 23 or Part 7 of the NGR, depending on how
the pipeline was regulated.

4 NGR, r 101A(1)(a).
4 NGR, r 101A(1)(b).

11



Draft Pipeline Access Dispute Guide

e Financial information: this includes information about assets, revenue, costs and the
pipeline’s asset valuation and historical demand information.*®

e Actual price information: information about the actual prices that users of the pipeline
pay for pipeline services.*®

The AER will also publish a template (or a calculator) that will allow users or prospective
users to calculate cost-based price benchmarks for pipeline services. The benchmarks will
provide users and prospective users with indicative prices for each pipeline service.

This information, and the pricing template, are intended to assist users or prospective users
to assess how reasonable a service provider’'s offer may be, and thereby help in access
negotiations.*’

However, the information is not binding on an arbitrator of a non-scheme pipeline access
dispute or the AER in a scheme-pipeline access dispute.

3.3.2 Before commencing an access dispute

We also encourage parties to consider taking the following steps before they formally raise
an access dispute resolution process:

e raise the access issues with the other party in the first instance and attempt to resolve
areas of disagreement through negotiations or existing commercial agreements and
contracts.

o where there is an existing agreement between the parties, that parties use any dispute
resolution clauses in such agreements.

If parties cannot resolve disputes through negotiation or existing commercial arrangements,
we recommend that parties contact us to seek preliminary guidance on an informal basis.
When this occurs, we will help parties to understand the options available to resolve the
dispute, the outcomes that may be available, and may be able to assist parties to reach
agreement without a formal process. Issues that we may be able to assist with include:

e providing guidance in relation to publicly available information on how similar disputes
have been resolved

e providing information about the access dispute process.

Any preliminary guidance provided will represent the views of AER staff and will not
represent, or be binding on, the AER.

Finally, parties should consider the information outlined in this Guide to ensure that they
understand the process involved in the relevant access dispute pathway before commencing
an access dispute.

4 NGR, r 101A(1)(c).
4% NGR, r 101A(1)(d).

47 Prior to March 2023, this information was published under Part 23 or Part 7 of the NGR, depending on how
the pipeline was regulated.

12
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3.4 Confidentiality of information

There are confidentiality provisions that apply to mediations of small shipper disputes
(discussed in Chapter 6) and non-scheme pipeline arbitrations (discussed in Chapter 5).
Specifically, for mediation and non-scheme pipeline arbitrations under Part 12 of the NGR,
confidential information means information about an access dispute, the mediation or
arbitration or an access determination made in an arbitration, and includes:

e statements provided to an arbitrator under r 113P of the NGR, and other statements in
the nature of pleadings or submissions, and other information supplied to the mediator or
arbitrator by a party to the access dispute

e any information supplied by a party to another party on account of a request or direction
of the mediator or arbitrator

e any evidence (whether documentary or otherwise) supplied to the mediator or arbitrator

e any notes made by the mediator or arbitrator of oral evidence or submissions given
before the mediator or arbitrator

e any transcript of oral evidence or submissions given before the mediator or arbitrator
e any rulings of the mediator or arbitrator, and

» inthe case of an arbitration — any access determination of the arbitrator.*®

3.5 Witnesses at hearings

A key aspect of the process for both non-scheme pipeline arbitrations, and AER resolution of
scheme pipeline disputes, is the hearing of the dispute. For these disputes, the AER or the
arbitrator is able to call witnesses to appear at the hearing. The following outlines the
common requirements that apply to the witnesses attending a hearing.

3.5.1 Witnesses

In an access dispute hearing, the AER or an arbitrator can summon a person to appear to:

e give evidence, and/or
e produce documents referred to in the summons.*°
Penalties apply if a person who has a summons to appear as a witness does not attend a

hearing or if a witness does not answer guestions.%°

3.5.2 Failing to attend as a witness

A person who is served with a summons to appear as a withess at a dispute hearing for an
access dispute cannot, without giving a reasonable excuse:

fail to attend as required by the summons, or

8 NGR, r 113(1).
49 NGL, s 180.
50 NGL, ss 181 and 182.

13
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o fail to appear and report from day to day unless excused, or released from further
attendance, by the relevant adjudicator.®!

The maximum penalty for failing to attend as a witness is $6 300.%2

3.5.3 Failing to answer questions

A witness at an access dispute hearing has statutory obligations to answer questions during
the hearing.>® A witness must not, without giving a reasonable excuse, refuse or fail to:

e be sworn or make an affirmation
e answer a question that the person is required to answer by the relevant adjudicator, or

e produce a document that the person is required to produce by a summons under
Chapter 5 of the NGL served on the person as prescribed by the Regulations.>*

3.5.4 Intimidation

A person must not intimidate a witness at an access dispute hearing or intimidate a person
that has appeared as a witness or provided documents at an access dispute hearing.
Intimidating a witness is:

e making threats, intimidating or coercing the witness, or
e causing or procuring damage, loss or disadvantage to the witness.%®

The maximum penalty for engaging in such conduct is $6 300.%¢

3.6 Withdrawal and termination of access disputes
An access dispute may not go through all steps in the dispute resolution pathway and can be

withdrawn or terminated before it is finalised.

3.6.1 Terminating an access dispute

In relation to an AER scheme pipeline dispute, or a non-scheme pipeline arbitration, the AER
or the arbitrator respectively may terminate the dispute if it considers:®’

e the matter in dispute is dealt with under a contract between the user and service
provider (either expressly or impliedly)

o the pipeline service could be provided on a competitive basis by a person other than the
service provider (or their associate)

o the notice of the access dispute was vexatious

51 NGL, s 181.

52 NGL, s 181. Schedule 2, clause 47B of the National Gas (South Australia) Regulations provides that
criminal penalty amounts will be adjusted every 3 years to reflect movements in the consumer price index,
which will published on the AER’s website.

53 NGL, s 182.
54 NGL, s 181.
55 NGL, s 183.
56 NGL, s 183.
57 NGL, s 169.
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e the subject matter of the dispute is trivial, misconceived or lacking in substance
e the party who notified the access dispute did not negotiate in good faith
e there is some other good reason why the dispute should be terminated.

The AER or arbitrator can also terminate an access dispute if the parties to the dispute agree
to the termination.®® A decision of the AER or arbitrator to terminate an access dispute must:

¢ be made in writing and signed by the relevant adjudicator
e include a statement of reasons for the termination of the relevant proceedings

e be communicated to the parties via email and post and the AER (if it is a non-scheme
pipeline dispute).>®

The termination of the dispute will take effect on the date the termination is communicated to
the parties.®®

A mediator may end a mediation, if at least 30 days have elapsed since the mediation began,
the dispute has not been resolved, and the mediator considers there is no reasonable
prospect of resolution.®* However, this does not terminate the access dispute, and the
dispute can then be resolved by the AER or an arbitrator, depending on whether the dispute
relates to a scheme or non-scheme pipeline.? The initiating party may also withdraw the
dispute.

3.6.2 Withdrawing an access dispute

The party which initiated the dispute (i.e. gave the dispute notice), may withdraw the dispute
notice at any time before a final access determination is made in relation to the dispute (i.e.
before the AER or the arbitrator makes a final decision).5® To withdraw an access dispute
notice, the initiating party must give written notice to the AER, the arbitrator or the mediator if
the dispute has gone to arbitration or mediation, and the other party (or parties) to the access
dispute.®*

%8 See NGL, s 169 and NGR, r 113ZL(2).
5 NGR, r 113ZL(3).

0  NGR, r 113ZL(4).

61 NGR, r 113J.

62 NGR, r 113J.

63 NGL, s 153.

64 NGR, r 113C.
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4 AER resolution of scheme pipeline
dispute

This chapter details the processes for the AER resolution of scheme pipeline disputes (i.e.
Pathway 1). It covers the process for initiating a dispute, access dispute hearings, how the
dispute may be resolved and steps that may follow the final determination. It also covers the
fast-track process that users or prospective users can use to expedite the resolution of a
scheme pipeline dispute.

4.1 Overview of AER scheme pipeline dispute
resolution

The AER is the dispute resolution body for scheme pipeline access disputes, except for
disputes that a small shipper elects to mediate (discussed in Chapter 6).

The exact steps in an AER resolved access dispute will vary from case to case, but generally
involve 3 stages:

Stage 1: Initial steps

e Commencing a dispute: if an access dispute exists, a party can commence the dispute
resolution process with us by providing us with a notice of the dispute.

o Referral to ADR: in some circumstances, we may decide to refer a dispute to ADR. If
agreement between the parties can be reached, this will end the dispute. If they cannot
reach agreement, the AER will continue with the following steps.

Stage 2: Hearing the dispute

e Interim access determination: in some cases, the AER may make an interim access
determination under which a user or prospective user must be provided with access to a
pipeline service while the access dispute resolution process continues.

e Hearing: during the hearing, parties will have the opportunity to make submissions and
provide evidence to us. We will use the information presented during the hearing to
decide how the dispute will be resolved (called an access determination). Hearings will
generally be conducted in writing but can be conducted in person.

Stage 3: Finalisation of the dispute

e Final access determination: after considering the information presented at the hearing,
we make a final access determination and provide it to parties along with a statement of
reasons.

16
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4.2 Initial steps
4.2.1 Commencing the dispute resolution process

If a scheme pipeline dispute exists a party to the dispute may initiate the AER dispute
resolution process under Pathway 1, by providing an access dispute notice to us.®® The kinds
of disputes that constitute an access dispute and the types of disputes and matters that are
excluded from being an access dispute are discussed in Chapter 2.%6

Content of the access dispute notice

An access dispute notice must be accompanied by the fee prescribed in the National Gas
Regulations and must include the following information:

e the pipeline service to which the access dispute notice relates
o the access request and corresponding access offer made (where applicable)

e the name and address of the person giving the notice, plus the names and addresses of
each other party to the access dispute

» whether a party to the access dispute is a small shipper®’
e information on the matters that are in dispute, and

e any matters that have been agreed upon.5®

Publication of information about the dispute
Within 5 business days after receiving an access dispute notice, we will publish:

e acopy of the notice; and

« information about how a person may apply to be made a party to the access dispute.®®

65 NGL, s 152.

66 In summary, an access dispute, which is defined in Chapter 1 of the NGL, is a dispute between a pipeline
user (or prospective user) and the pipeline service provider on matters in relation to access to the pipeline
service.

67 A small shipper is a user or prospective user, which has (or is seeking) a total daily pipeline capacity right
which is no more than the lesser of, 5TJ per day or 20% of the pipeline’s nameplate rating. A small shipper
excludes corporations with a market capitalisation of more than $500 million or a related body corporate of
the corporation.

68 NGL, s 152 and NGR, r 113A(2).

8  NGR, r113A(3).
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4.2.2 Joining a dispute

After we publish the access dispute notice, other parties may apply to join the access
dispute.”® As noted in Chapter 3, a party can join a scheme pipeline access dispute if we
determine that they have a ‘sufficient interest’ in the dispute.”

The application to join a dispute must be made in writing and within 5 business days of the
AER publishing the access dispute notice.”> We must then decide whether to accept or reject
the application to join the dispute and notify the applicant within 5 business days of receiving
the application.”™

4.2.3 Direction to alternative dispute resolution

Once the steps to initiate a dispute are completed, we will generally move to hearing the
dispute. However, in some cases, we may decide that the dispute should be referred to an
ADR process (such as mediation or conciliation).’

We may refer a dispute to ADR if we consider that it will result in a quicker and less costly
resolution of the dispute, and we will consult with parties before we refer any dispute to ADR.
Where the issues in dispute are complex, and it seems unlikely that parties will be able to
reach an agreement using an ADR process (for example where parties have already
engaged in detailed negotiations or discussions about access), we will usually not refer the
dispute to ADR.

When we refer a dispute to ADR, we will set a timeframe for the process to be completed. If
the dispute is not resolved through ADR within the time set, the access dispute will proceed
to the hearing and determination stages of the dispute resolution process. If the dispute is
resolved through the ADR process, we request that the party initiating the dispute inform the
AER of the outcome and withdraw the access dispute.”

4.3 The access dispute hearing

An access dispute hearing is the process where parties can put forward their positions
relating to the access dispute through presenting submissions and providing evidence. The
hearing allows the AER to obtain information necessary to decide an access dispute.

Hearings can be held using a variety of methods including via written submissions (i.e. ‘on
the papers’), via telephone or videoconference, or a combination of methods.”® A party can
also elect to be represented by another person during a hearing.”’

0 NGL, s 154(d).

7L NGR, r 113D(2).

2. NGR, r 113D(2).

73 NGR, r 113D(4).

e NGL, s 155.

7S Pursuant to s 153 of the NGL and r 113C of the NGR.
76 NGL, ss 176 and 177.

7 See s 175 of the NGL.
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4.3.1 The AER’s powers and responsibilities during the hearing

We must conduct a hearing for an access dispute as quickly as possible, having regard to
the need to carefully and quickly inquire into, and investigate, the access dispute.”

We will determine the process for the hearing of an access dispute. This includes
determining:

how the hearing will be conducted (e.g. in person, via phone, or in writing)
the time parties will have to present their case
how evidence of arguments should be presented (e.g. in writing or orally)

any other ways we will obtain information relevant to the access dispute.”

How we will generally approach these matters is discussed below.

We also have several powers during the hearing, including:

making directions
hearing the access dispute in the absence of a party
adjourning the hearing

referring a matter to an independent expert.&°

4.3.2 Evidence and arguments will generally be presented in

Generally, we will require evidence and arguments to be presented in writing. This ensures

writing

all issues raised during the dispute are documented. Hearings in writing may also be quicker
and less resource intensive for parties than conducting the hearing in person.

However, we may also decide that some hearings should be conducted via oral submissions

and evidence (either in person, by phone, videoconference or a combination). Whether we
decide to hold a hearing in person will depend on the circumstances of the dispute, such as

the complexity and nature of issues in dispute, and the preferences of the parties. For
example, it is likely that detailed written hearings will be most suitable for disputes involving:

complex issues
issues about the methodology used to calculate costs or charges

analysis of detailed or extensive information, or

resolution of apparent or actual conflicts in the evidence on which an argument is based

or facts about the case (e.g. evidence about the availability of capacity).

78

79

80

NGL, s 176(1).
NGL, s 176.
NGL, s 177.
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If a party would like a dispute hearing to be conducted in person, we ask that they raise this
with us early in the dispute resolution process.

4.3.3 Privacy and confidentiality of hearings

The access dispute hearings will be held in private unless parties agree to the dispute (or
part of the dispute) being conducted in public.8! During a private hearing, only parties and
their representatives, and AER Board members and staff, will be present at, or have access
to documents relating to, the access dispute.

We may make directions about other persons who can be present during a hearing (or have
access to documents). In doing so, we may have regard to the wishes of the parties and the
need for commercial confidentiality.®? Further, to ensure that the information in a hearing
remains private and confidential, we can also make orders that a person not divulge or
communicate any specified information that was given to the person during the hearing
unless we grant them permission to do s0.83

4.3.4 Use of independent experts

During a hearing we may refer one or more matters in dispute to an independent expert.2* An
expert will generally provide us with a report on the issue, and we may then accept the
expert’s report as evidence.?>8 We may only appoint an expert that:

e has the requisite knowledge and experience relevant to the matter; and

e s free of associations and interests which may compromise their ability to provide
impartial evidence and advice.®’

When appointed an expert must disclose any material or indirect interest, or association, that
may compromise, or reasonably be seen to compromise, their impartiality.8®

Process for referring a matter to an expert

If we are considering referring a matter to an expert, we will notify the parties of our intention
before doing so. We will also:

e provide the name and credentials of the independent expert and the amount that the
expert will charge (or alternatively how the charges will be determined)®

» seek the consent of parties to the maximum amount that the expert may charge.*

81 NGL, s 174.

82 NGL, s 174.

83 If a person refuses or fails to comply with such an order, they may be penalised (see s 179(2) of the NGL).
8  NGL, s 177.

8  NGL, s 177(1)(e).

8  When we refer a matter to an expert, we will determine the terms and conditions of the appointment (see
NGL, s 177(2)).

87  NGL, s 178(4).

8  NGL, s 178(4).

8 NGR, r 113ZH(3)(a).

% NGR, r 113ZH(3)(b).
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A party must not unreasonably withhold consent to the maximum amount charged.
Provision of information to an expert

Once a matter in the access dispute has been referred to an expert, we may require the
parties to provide the independent expert with, or with access to, any relevant documents or
places.! However, parties may otherwise agree to limit the information provided to the
adjudicator.®? As an expert will often be dealing with sensitive information, we will usually
require an expert to keep information relating to the dispute confidential.

Participation in the hearing

After an expert delivers their report, we, or a party, may require that the expert participates in
a hearing.®® However, parties may otherwise agree that the expert does not participate.®*
This hearing is an opportunity for parties to put questions to the expert, and ask their own
experts to provide evidence on any points at issue.*®

4.3.5 Joint access dispute hearings

If we are conducting two or more scheme pipeline access dispute hearings at the same time,
we may decide to hold a joint hearing rather than hold multiple hearings.®

The same processes and procedures for the conduct of access dispute hearings outlined in
part 9 of chapter 5 of the NGL apply equally to joint hearings as they do to hearings of a
single dispute.

When we will join hearings
We will generally only join the hearings of two access disputes if:

e 0one or more matters are common to the access disputes, and

e we consider that a joint hearing is likely to result in the access disputes being resolved in
a more efficient and timely manner.%’

For example, we may consider it appropriate to hold a joint hearing where the two disputes
are for access to the same pipeline service (and therefore there are common parties
involved). We may also join hearings where there are common issues in dispute for different

91 NGR, r 113ZH(1).
% NGR, r 113ZH(1).
% NGR, r 113ZH(2).
% NGR, 113ZH(2).

% NGR, r 113ZH(2).

%  The same processes and procedures for the conduct of access dispute hearings outlined in Part 9 of
Chapter 5 of the NGL apply equally to joint hearings as they do to hearings of a single dispute.

97 NGL, s 194.
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pipeline services, although we are less likely to do this if the service provider is a different
party.%

If we are considering joining hearings, we will consult parties about the proposal as early as
possible, and will:

e notify each party to the relevant disputes in writing,
e invite parties to make written submissions on the proposal within 10 business days.*®

We will consider parties’ submissions and other relevant matters in deciding whether to join
dispute hearings.

Other joint hearing process issues

When we join hearings from one or more access disputes, we may consider any materials
that have already been provided in one of the individual disputes as part of the joint dispute
hearing.

If we hold a joint dispute hearing, we may still issue separate final access determinations for
each of the access disputes that was part of the hearing. For the purposes of making these
access determinations, we may have regard to any record of the proceedings of the joint
dispute hearing and adopt any findings of fact made as part of the joint dispute hearing.1®
However, if appropriate, we may issue a single statement of reasons applying to all the
access disputes subject to the joint dispute hearing.

4.4 Finalisation and outcomes of the dispute
resolution process

This section discusses how an access dispute can be finalised and the possible outcomes of
the dispute resolution. It covers the process for making an access determination, the effect of
an access determination, and other ways that the dispute resolution process could be
finalised, such as by termination or withdrawal.

4.4.1 Access determinations

After the hearing of an access dispute, we will make a decision resolving the dispute, called
an ‘access determination’. An access determination is a decision about whether the user or
prospective user should be granted access to a pipeline service, and if so, the terms and
conditions of access. For a scheme pipeline dispute, the access determination must give
effect to the access arrangement the AER has approved for the relevant pipeline.%* A user

98 For example, the dispute involves either the same service provider and different users or prospective users;
or different service providers (different but common controlled entities) and the same user or prospective
user.

% NGL,s 192.
100 NGL, s 194(2).
101 NGL, s 165.
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or prospective user is then able to seek access on the terms and conditions set out in the
access determination.

There are two types of access determinations that we can make. The first is an interim
access determination, which is a temporary determination that provides for a user or
prospective user to gain access to the pipeline service while the access dispute is being
resolved. The second is a final access determination, which is a final decision on the access
dispute.

This section is most relevant to how the AER will approach making a final access
determination. Interim determinations are discussed in Section 4.4.4 below.

Matters the AER must consider in making an access determination

There are a range of matters we must consider when making an access determination,
including:

o the National Gas Objective;

e therevenue and pricing principles relating to scheme pipelines (set out in s 24 of the
NGL);

o the relevant applicable access arrangement for the pipeline;

e any previous access arrangements or access determinations for the pipeline (where
relevant);

o the operational and technical requirements necessary for the safe and reliable operation
of the pipeline; and

o where applicable, the prohibition against increasing charges to an existing user for a
pipeline service to subsidise the development of an extension or expansion of pipeline
capacity.%

In making our assessment of these matters, we will have regard to the material put forward
by parties to the access dispute, including evidence and submissions, as well as any expert
reports. Finally, if relevant, we must consider the value of any past capital contribution to
fund new facilities made by a party to the dispute and the extent the party has recouped any
such past capital contribution.

Matters covered in an access determination

The access determination may include a decision in relation to any matter that is the subject
of the access dispute, as necessary to resolve the dispute between the parties.** This
includes requiring a service provider to:

e provide access to a pipeline service;

e provide access on specified price or other terms or conditions; and

102 See s 170 of the NGL, and r 113ZE of the NGR.
103 NGR, r 113Y.
104 NGR, r 113V.
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e permit a facility to be connected to the pipeline. 1%

The access determination may also specify conditions that must be satisfied by either party
to the dispute before access to a pipeline commences.'%®

We may also determine that access to the relevant pipeline service does not need to be
provided.%”

In addition to the above, an access determination can require a service provider to make
changes to the pipeline in some circumstances.!%® For example, it can require the expansion
of capacity, conversion of a pipeline to a bi-directional pipeline, the development and
expansion of receipt or delivery points, or interconnection with other pipelines and facilities.
However, we cannot include such requirements in an access determination unless:

e itis technically feasible and consistent with the safe and reliable operation of the
pipeline; and

e the user or prospective user funds these activities (or the service provider agrees to fund
all or part of the activities).1°

Finally, an access determination for a scheme pipeline access dispute must give effect to the
relevant pipeline access arrangement.'! That is, in determining how the access dispute may
be resolved and outlining any of the requirements that a service provider must meet, the
AER must make sure that it gives effect to the access arrangement for the pipeline.

Access determinations that require installation of a new facility

The content of an access determination will differ slightly from what is outlined above, if the
access determination requires the capacity of a pipeline to be expanded through the
installation of a new facility.*!! That is, if we make an access determination when the access
determination requires:

e the access determination requires the installation or construction of a new facility to
expand capacity of the pipeline; and

e the user or prospective user who is a party to the dispute to contribute to fund the costs
the expansion,*?

the access determination does not need to give effect to the access arrangement but must
vary the access arrangement for the pipeline to account for the new capacity.!** Such an
access determination:

105 NGR, r 113V.

106 NGR, r 113V(2).

107 NGR, r 113V(4).

108 NGR, rr 113V(2)(c) and (d).

109 NGR, r 113V(5).

110 That is, the access dispute that applies to the pipeline to which the dispute relates. See s 165 of the NGL.
111 See s 166 of the NGL and r 113ZB of the NGR.

12 NGL, s 166(1); NGR, rr 113V(5) and 113V(6).

113 NGL, s 166.
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e must set out the terms and conditions of access to the new capacity for a user or
prospective user of the new capacity who will contribute the costs of the capacity
expansion;

e must vary the relevant access arrangement so that it also includes these terms and
conditions; and

e may vary the applicable access arrangement to provide for one or more of the following:

— amechanism to roll some or all the capital costs of the expansion into the capital
base;

— consequential adjustments to reference tariffs;
— asurcharge to be levied on users of incremental services; and

— the establishment of a speculative capital expenditure account and regulation of its
operation.4

Limitations on access determinations
An access determination cannot:

e require a service provider to extend the geographic range of a pipeline, or, unless the
service provider agrees, provide for a user to acquire an interest in a pipeline through
funding an expansion of that pipeline’s capacity; or

¢ have the effect of depriving or preventing a user or prospective user from obtaining a
service they have contracted for or have under an in-force access determination or
depriving a person of a right under a contract that was in force before the dispute notice
was made.'®®

4.4.2 Timing of final access determinations

We can make two types of access determinations: interim access determinations and final
access determinations. This section only discusses timing for making a final access
determination for disputes which are not heard under the fast-track pathway. The procedure
for making an interim determination is discussed below in Section 4.4.4 and fast-track
disputes discussed in Section 4.5.

Final access determination

We must make the final access determination within 8 months of receiving the access
dispute notice.'*®* When we make a final access determination, we will also provide parties
with a written statement of reasons explaining our decision.'” The statement of reasons will
provide information about how we considered the matters set out in Section 4.4 of this Guide.

114 NGR, r 113ZB.

115 NGR, r 113V(6); NGL, s 163. It does not include any contractual exclusivity right (i.e. a right contractual right
that prevents or limits the service provider from supply supplying a service to other users).

116 NGR, r 113X(1). This is subject to any processes which stop the clock.
117 NGR, r 113X(4).
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Once we make a final access determination, we will email a copy of the determination and
the statement of reasons to the parties.'!® We will also provide a hard copy in the post within
5 business days.*®

4.4.3 Effect of the final access determination

A final access determination takes effect from the later of the time specified in the access
determination or the time it is communicated by us to the parties to the access dispute.!?®

A final access determination is given effect by the parties entering into a contract for access
to relevant pipeline service (i.e. the service that was the subject of the dispute) in accordance
with the final access determination.'?

To do this, the user or prospective user must notify us and the other parties to the dispute of
its intention to enter into an access contract to give effect to the final access determination
within 10 business days of the making of the final access determination. The parties must
then enter into such a contract.'?

If a user or prospective user does not give such notice within 10 business days, they cannot
raise an access dispute about the same, or substantially similar, pipeline service for one
year.1?®

4.4.4 Interim access determinations

In some cases, before making a final access determination, we may make an interim access
determination.*?* An interim access determination is a determination that allows a user or
prospective user to obtain access to a pipeline service on a temporary basis while the
dispute resolution process is finalised. It is generally only appropriate where there is an
urgent need for a user or prospective user to obtain access.

Before requesting that we make an interim access determination, we encourage parties to
attempt to negotiate their own interim arrangements for access while the dispute resolution
process takes place. Further, we note that if we do make an interim access determination, it
should not discourage parties from reaching an access agreement outside of the formal
dispute resolution process.

When we may make an interim access determination

We are not required to make an interim access determination and have discretion over when
we will issue one. As we will usually have limited information to base an interim access
determination on, we will only make one in limited circumstances.

118 The AER will usually provide the statement of reasons at the same time as the access determination.
However, we may provide it after the access determination, up to a maximum of 20 business days later.

119 NGR, r 113X(3).
120 NGR, r 113ZE.
21 NGR, r 113ZE.
22 NGR, r 113ZE.
123 NGR, r 113ZE.
24 NGL, s 177(2).
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Generally, we will consider making an interim access determination when:

e we receive arequest from a party to do so;

e auser or prospective user requires access to the service urgently, or before the final
access determination can be made; and

e parties have been unable to reach their own interim arrangements for access.

We will consider the following issues when deciding whether to make an interim access
determination:

¢ whether we have sufficient information on which to make an interim access
determination;

o the nature of existing contractual arrangements between the parties;

o whether the subject of the dispute will be resolved by giving effect to an applicable
access arrangement;

e timing issues, including the potential impact on the timely making of the final access
determination; and

e any other issues we consider relevant.

Effect of an interim access determination

An interim access determination will specify the terms and conditions on which the user or
prospective user must be given access to the pipeline service, including reasonable payment
terms. A service provider must then provide the user or prospective user with access on the
specified terms and conditions.

The interim access determination will also set out how differences between the interim and
the final access determinations must be dealt with.'?> That is, the interim access
determination must provide for how adjustments will be made to reflect any differences
between the interim and final access determinations for the period the interim determination
was in place. For example, it could provide for how any difference between the interim
access determination price and the final access determination price will be paid for or
refunded.

Timing of interim access determinations

We can make an interim access determination at any point during the access dispute
resolution process. However, given that the purpose of these determinations is to ensure
users or potential users have timely access to pipeline services, we will usually consider
these early in an access dispute process.

An interim access determination will be made in writing and will take effect from the later of
the time specified in the access determination or the time we communicate it to the parties to

125 NGR, r 113W.
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the access dispute.'?® We will provide the interim access determination to the parties by
email and post.t?’

An interim access determination does not terminate the access dispute. If we make an
interim determination in an access dispute, we will still proceed to hear and make a final
access determination in relation to the dispute.’?® An interim access determination will cease
when:

the interim access determination expires;

e afinal access determination is made and takes effect;
e we repeal the interim access determination;

e we terminate the access dispute; or

o the dispute is withdrawn.?°

4.4.5 Termination and withdrawal of access disputes

We will not make a final determination for an access dispute if we terminate the dispute or
the party who initiated the dispute withdraws it. Termination and withdrawal of disputes is
discussed in Chapter 3.

4.5 Fast-track resolution for scheme pipelines

A fast-track option is available to resolve scheme pipeline access disputes. Under this option
we will usually make a final access determination for the dispute within 50 business days of
deciding to fast-track the access dispute.’*° In some cases it may take longer depending on
when we receive information from the parties (discussed below).

The fast-track process is intended to allow disputes to be resolved quickly where this is
possible. However, in practice the circumstances where the fast-track option can be used are
likely to be limited, and the process will generally not be suitable for disputes that involve
complex issues.'®!

4.5.1 Electing to fast-track a dispute
A user or prospective user must elect to have a dispute fast-tracked. How they do this will
depend on who initiated the dispute (i.e. who provided the AER with notice of the dispute):

e if auser, or prospective user initiated the dispute: the user or prospective user must
elect for the access dispute to be fast-tracked; or

126 NGR, r 113Q(4).

127 NGR, r 113W.

128 Unless it is terminated or withdrawn.

129 See, NGR, rr 113W,113ZL and 113ZE(5)(b).

130 See, r 113ZF of the NGR. A final determination may take longer if a matter in dispute is referred to an expert
or if we refer the dispute to ADR.

131 See for example, Department of Industry, Science, Energy, and Resources, Options to improve gas pipeline
regulation: Requlation Impact Statement for Decision, May 2021, pp. 102-3.
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o if the service provider initiated the dispute: the user or prospective user may still
elect the dispute be fast-tracked and may do so by notifying the AER and the service
provider in writing within 10 business days of receiving a copy of the access dispute
notice.*?

We must decide whether to allow the use of the fast-track resolution process within 10
businesses days of receiving an election.!33

4.5.2 AER decision on whether to use the fast-track process

We must take the following into account when we consider whether to fast-track a dispute:

e Whether the pipeline service to which the access dispute relates is the same as (or
similar to) a reference service under the access arrangements for the relevant
pipeline.’** Where this is the case, the dispute is more likely to be simple to resolve and
the fast-track process may be appropriate.

o  Whether the requested access can be provided without any extension to the pipeline. If
an extension is required, it is unlikely the dispute can be resolved using the fast-track
process.

o Whether another party objects to the use of the fast-track resolution process and the
reason for their objection(s).

e Any other factor that we consider will affect the appropriate and effective use of the fast-
track process. These could include matters such as the complexity of issues in dispute
or issues that may otherwise impact the time required for the dispute to be properly
heard and considered.'®

As noted above, we anticipate that we will only allow a dispute to be fast-tracked in limited
circumstances where it is possible to satisfactorily examine and resolve the matters in
dispute in a short timeframe. This could include where the dispute relates to access to a
reference service, or about non-price terms and conditions. 3¢

4.5.3 Fast-track procedures

The fast-track process has shorter timeframes than the standard AER scheme pipeline
dispute resolution process. A key difference between the standard and fast-track process is
that there is no hearing for a fast-track dispute. Instead, parties must provide us with the
information necessary for us to make an access determination, within 10 business days of

132 NGR, r 113ZF(1).
133 NGR, r 113ZF(4).

134 ‘Reference service’ is defined in s 2 of the NGL as a pipeline service that the AER has determined or
approved as a reference service. An access arrangement will include a reference tariff for a reference
service.

135 NGR, r 113ZF(3).

136 See for example, Department of Industry, Science, Energy, and Resources, Options to improve gas pipeline
regulation: Requlation Impact Statement for Decision, May 2021, pp. 102-3
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the AER notifying parties about our decision to fast-track the dispute.**” The information
provided to us and the other parties to the dispute must include:!38

o the party’s proposed access determination

e alist of the supporting access negotiation information that was exchanged between the
parties before the access dispute notice was given (access negotiation information
includes information about how the price offered was calculated, and the costs
associated with providing the service), and

e any other information in support of its proposed access determination.3

If a party does not provide us with the above information within 10 business days, we may
provide a short extension of time for the party to provide the information. However, if parties
delay further, or if they do not have a reasonable excuse for not providing the information in
the time provided, we may make an access determination on the basis of the information
available to us.

Use of independent experts

Like other scheme pipeline access disputes, we may refer matters in dispute to independent
experts under the fast-track process. If the AER decides to refer a matter to an expert in a
fast-track dispute, we must do so within 5 business days after receiving all the required or
requested information from the parties to the dispute.

Where an independent expert is used, it will likely affect the time taken to resolve the dispute.
If a fast-tracked matter is referred to an independent expert, the period between the date of
the referral and receipt of the independent expert’s report will not count towards the 30-
business day timeframe for us to make the final access determination.

There are no restrictions on how long independent experts have to consider matters subject
to an access dispute and hand down their reports. The time required for expert consideration
of the disputed matters will depend on the complexity of the matters in question. As a guide,
we consider that for disputes that are suitable to be fast-tracked, an expert report should
usually be provided within 15 business days of receiving the referral.

4.6 Steps after the final access determination is
made

After we have made the final access determination and informed parties of the decision,
there are additional steps involved to finalise the dispute.

137 NGR, 1t 113ZF(4) and 113ZF(6).
138 NGR, r 113ZF.

139 Rule 3 of the NGR defines ‘access negotiation information’ and may include information about the method
used to determine the price in an access offer and the inputs used in the calculation of the price and
information regarding the costs associated with the provision of a pipeline service sought by a user or
prospective user.
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4.6.1 Publishing information about the dispute

Within a reasonable time of making a final access determination (usually 10 business days),
we must publish the following information, subject to the regime applying to the handling of
confidential information in the NGL, about the final access determination on our website:14°

e the final access determination;

o financial calculations applied in making the final access determination;
o the statement of reasons for the final access determination;

e information provided to us by the parties to; and

e information provided to us by any independent experts appointed to assist in the access
dispute.

Parties to a scheme pipeline access dispute can make a claim for confidentiality over any
information they provide to us.#

In making a claim for confidentiality, a party must identify the information relevant to the claim
and provide supporting reasons. The reasons given in support of the confidentiality claim
must include:

o information about the potential detriment caused if we disclosed the information; and

¢ information which may be relevant to our consideration as to whether the public benefit
in disclosing the information outweighs the detriment (where that information is within the
knowledge and capacity of the person making the claim).42

Any such information must be of a genuinely confidential nature and not otherwise publicly
available.

We may disclose confidential information:

e in prescribed circumstances;** and

« where we are of the opinion that the disclosure:**
— would not cause detriment; or

— where the disclosure would cause detriment, the public benefit in disclosing it
outweighs that detriment.

We consider factors such as how current or relevant the information is to commercial
operations, the importance of the information to the dispute, if the confidential information is
about competing operations of the parties and whether information can be disclosed to a
limited number of staff or external advisors or both. These considerations are weighed up

140 NGR, r 113ZC; Chapter 10, Part 2 of the NGL outlines how the AER must manage confidential information
and when it may be disclosed.

141 NGL, s 30S.
142 NGL, s 30S.
143 NGL, ss 324 to 328B.

144 NGL, s 329. The AER must, among other requirements, provide written notice to the affected parties in
these circumstances.
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against the private nature of a dispute hearing and the need to resolve access disputes in a
timely manner.1#

Further details on how service providers should make confidentiality claims on information
they submit to us is set out in the AER’s Confidentiality Guideline. Further guidance on how
we collect, use and disclose confidential information is available in the ACCC/AER’s
Information Policy.

4.6.2 Costs

Each party to an AER scheme pipeline access dispute must bear their own costs which arise
during the dispute process. However, in some circumstances, we may order a party (except
if that party is a small shipper) to pay all or some of the dispute hearing costs of another
party.2 If such an order is made, the party must comply with the order.'#’

We will only require a party to pay another party’s costs if we consider that it would be fair to
do so. In deciding this we will have regard to:14®

¢ whether a party conducted the dispute hearing in a way that unnecessarily
disadvantaged another party by conduct such as:

— failing to comply with an order or direction of the dispute resolution body without
reasonable excuse;

— failing to comply with the NGL, NGR or National Gas Regulations;
— asking for an adjournment due to one of the above failures;

— causing an adjournment;

— attempting to deceive another party or the dispute resolution body;
— vexatiously conducting an access dispute;

¢ whether the party was responsible for unreasonably prolonging the time taken to
complete the dispute hearing;

o the relative strengths of the claims made by each of the parties, including whether a
party has made a claim that has no tenable basis in fact or law;

o the nature and complexity of the access dispute; and
e any other matter we consider relevant.'4°

The AER may make orders for costs before the completion of the access dispute process. In
such circumstances, and where we think it necessary, we may require the costs to be paid
before the access dispute process continues.'*® For example, we may require the timely

45 NGL, s. 174.

45 NGL, s 185(2).
1“7 NGL, s 185(4).
48 NGL, s 185(3).
1“9 NGL, s 185(3).
150 NGL, s 185(8).
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compensation of a party’s legal fees if we are satisfied that another party’s conduct has, or
will, unnecessarily disadvantage the other party.

We may make orders for costs even if the access dispute notice is withdrawn.151

4.6.3 Variation of access determination

A final access determination can be varied at any time after we have made it with the
consent of all parties to the dispute. The process for making a variation is as follows:

1. Any party to the access dispute for which a final access determination was made may
apply to us for a variation of the determination.>2

2. When we receive such an application, we will notify and seek the consent of all other
parties to the access dispute to make the variation.

If the parties consent, we will vary the determination.

If any party objects to the proposed variation, we will not vary the final access
determination. In this circumstance, the party seeking a variation can seek to resolve the
issue through a new access dispute resolution process.

The restrictions that apply to the AER making an access determination discussed in Section
5.4.6 of this Guide also apply to making a variation to an access determination.

We are also able to correct clerical errors, miscalculations or defects in form in a final access
determination. The process for doing this is set out in section 195 of the NGL.

151 NGL, s 185(10).
152 NGL, s 167.
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5 Arbitration of non-scheme pipeline
access disputes

This chapter outlines the process for the arbitration of disputes for non-scheme pipelines. It
covers how a dispute can be initiated, the arbitration process and how the dispute can be
resolved.

5.1 Overview of non-scheme pipeline arbitration

Where users or potential users cannot negotiate for access to a non-scheme pipeline service
(i.e. there is a non-scheme pipeline dispute), parties can resolve the dispute via arbitration.>3
In summary, the arbitration process will generally involve the following steps:

Stage 1: Initial steps

e Commencing the dispute and appointment of the arbitrator: Where there is an
access dispute, a party can elect to resolve the dispute by arbitration. The process is
initiated by providing us with written notice. We will then refer the access dispute to
arbitration, and parties will agree to appoint an arbitrator from the list of pool arbitrators
maintained by us. If parties cannot agree on an arbitrator, we will select an arbitrator for
the dispute.

Stage 2: Arbitration process

e The arbitrator will conduct the arbitration, including holding a hearing, where parties can
present their case to the arbitrator.

Stage 3: Finalising the arbitration

e Final access determination: After conducting the arbitration, the arbitrator will make a
final access determination, which will set out the arbitrator’s decision in relation to
whether access to the pipeline service is granted, and if so, what the terms of access will
be.

Not all access disputes will go through all the above steps, and there may be additional steps
in some proceedings.

5.2 Initial steps

Arbitration can be used where there is an access dispute relating to access to a non-scheme
pipeline (a non-scheme access dispute). What will and will not constitute an access dispute
is discussed in Chapter 2.

153 As provided for in section 151 of the NGL, Part 12 does not limit how a dispute about access to a pipeline
service can be raised or dealt with.
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Commencing a non-scheme pipeline access dispute arbitration

If a non-scheme dispute exists a user, prospective user or a service provider can seek to
commence a non-scheme pipeline arbitration. To do so, the user or prospective user must
provide us with notice of the dispute.'®*

Content of access dispute notice

An access dispute notice must be in writing, accompanied by any fee we have specified and
published on our website, and must include the following:

e the pipeline service to which the access dispute notice relates;
o f applicable, the access request and the access offer made in response to the request;

e the name and address of the person giving the notice, and the name and address of
each other party to the access dispute;

« whether a party involved in the access dispute is a small shipper;*®
e information about the matters that are in dispute; and

e any matters that have been agreed upon.*®

Notice to other parties and publishing information

The party raising the dispute must send a copy of the notice to the other parties to the
dispute as soon as practicable after providing us with notice.’*” Once we have determined all
parties to the access dispute, we will provide a notice to all parties to the dispute that sets
out:

o the pipeline service to which the access dispute notice relates;
e the access request and corresponding access offer made (where applicable);

¢ the name and address of the person giving the notice, plus the names and addresses of
each other party to the access dispute;

« whether a party to the access dispute is a small shipper;*®
e information on the matters that are in dispute; and

e any matters that have been agreed upon.*®°

154 NGL, ss 152 and 159.

155 This is only required if it is known.

156 See, s 152 of the NGL and r 113A of the NGR.
157 NGL, s 152(3)(c).

158 A small shipper is a user or prospective user, which has (or is seeking) a total daily pipeline capacity right
which is no more than the lesser of, 5TJ per day or 20% of the pipeline’s nameplate rating. A small shipper
excludes corporations with a market capitalisation of more than $500 million or a related body corporate of
the corporation.

158 NGL, s 152 and NGR, r 113A(2).

35



Draft Pipeline Access Dispute Guide

5.2.1 Reference to arbitration and selection of the arbitrator

Once we receive a non-scheme pipeline access dispute notice we must refer the dispute to
arbitration.’®® When we refer a dispute to arbitration, we must issue both parties with a notice
of the referral.6! This notice will identify the parties to the dispute, and the steps that must be
taken to appoint an arbitrator (discussed below).162

The exception to this is where the dispute involves a small shipper, and they elect for that
dispute to be resolved by mediation (see Chapter 6).153

Appointing an arbitrator

The arbitrator must be chosen from the pool of arbitrators that we appoint and maintain
under the NGR.%* We publish the names, contact details and professional profiles (including
Curriculum Vitae) of all pool arbitrators on the AER website.®®* We do not publish the fee
schedules of pool arbitrators on our website, but we can provide a party with an indicative
schedule of fees of one or more pool arbitrators.6®

An arbitrator of a dispute must be independent of the parties to the dispute, have no direct or
indirect interest in the dispute outcome, and be properly qualified to act in the resolution of
the dispute.®’

To appoint an arbitrator, the parties must first attempt to agree on an arbitrator for the
dispute, through the following steps:

1. Each party to an access dispute must, as soon as practicable after an access dispute
notice is given, notify the other parties to the access dispute of at least two pool
arbitrators that they nominate.

2. Parties to the dispute must negotiate in good faith to agree to an arbitrator from the pool
of arbitrators that have been nominated.

3. Parties to the access dispute must notify us if an agreement was reached, including
confirmation that the pool arbitrator is available to undertake the arbitration.%®

If parties do not agree and notify us of an arbitrator within 10 business days of the access
dispute notice being given, we will select the arbitrator from the arbitrator pool. We will
consult with both parties of the access dispute in deciding on the arbitrator.%°

Once an arbitrator has been selected, we will refer the dispute to arbitration.

160 NGL, s 159.
161 NGL, s 159.
162 NGR, r 113M.
163 NGL, s 156.

164 The AER must establish and maintain the pool of arbitrators who may be appointed to arbitrate access
disputes. See NGR r 113U(1). When we appoint arbitrators to the pool, we will consider their qualifications.

165 NGR, r 113U(3).

166 NGR, r 113U(8). Note that the fees are confidential information and should only be disclosed in limited
circumstances.

167 See s 160(4) of the NGL and r 113S of the NGR.
168 NGL, s 156; NGR, r 113N.
169 NGL, s 160(3).
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Conflicts of interest and challenging the appointment of an arbitrator

As noted above, an arbitrator of a dispute must be free from any justifiable doubts as to
impartiality.1® To help ensure this, an arbitrator must disclose any circumstances likely to
give rise to a ‘real danger of bias’, when they are approached about arbitrating the dispute.!’

It is also possible that circumstances may arise after the arbitration has commenced which
could lead to the arbitrator having a ‘real danger of bias’. When this occurs, the arbitrator
must disclose this to the parties (unless they have already been informed of these
circumstances) without delay.’?

If a party considers that there are justifiable doubts about the arbitrator’s impartiality or
independence, then they can challenge the arbitrator appointment.t”®:If a party decides to
challenge the arbitrator’s appointment, they must send a written statement of reasons for the
challenge to the arbitrator and the other parties to the dispute.'’* This must be sent within

15 business days after the party becomes aware of any circumstance which raises a
justifiable doubt about the arbitrator’s impartiality or independence.*’®

On receiving the challenge, the arbitrator must decide on the challenge to their appointment
unless they decide to withdraw from their role as arbitrator, or the other parties to the access
dispute agree to the challenge. If parties agree to the challenge, another arbitrator must be
appointed.1’® If the challenge to the appointment is unsuccessful, the challenging party can
request a court to decide on the challenge within 30 days after receiving notice of the
decision rejecting the challenge.?’” A decision made by a court on a request to challenge the
arbitrator is final.1"®

Replacing an arbitrator

If an arbitrator does not complete an arbitration, the parties to the dispute may agree to
appoint a replacement arbitrator.2”® This may be due to a perceived conflict of interest,
illness, or any other reason. If no agreement is reached, we will appoint a replacement
arbitrator.180

A party seeking to appoint an alternative arbitrator must provide written notice to the other
party or parties to the dispute and seek their agreement to appoint an alternative arbitrator.8?
The notice must propose a pool arbitrator to be the alternative arbitrator, although this is

170 NGR, r 113S.
71 NGR, r 113S(2).
172 NGR, r 113S(3).

173 Justifiable doubts about the impartiality or independence of an arbitrator mean a real danger of bias on the
part of the arbitrator; NGR, rr 113S(1) and 113S(5).

174 NGR, r 1135(6).
175 NGR, r 1135(6).
176 NGR, r 1135(7).
177 NGR, r 1135(8).
178 NGR, r 1135(9).
179 NGL, s 160(5).

180 NGL, s 160(6).

181 NGR, r 113T(1).
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subject to agreement between the parties.'®? The notice must be given to us at the same
time it is given to the other party or parties to the dispute.!83

The other party to the dispute can also nominate an alternative arbitrator from the pool.18
Once the parties agree on an alternative arbitrator, they must advise us.*®® The parties must
agree on the appointment of an alternative arbitrator within 20 business days of the
termination of the earlier arbitration.® If the parties cannot agree on the appointment of an
alternative arbitrator within this period, we will appoint an appropriate arbitrator from the
arbitrator pool after consulting with the parties.*®’

Once the parties agree on the alternative arbitrator, we will then refer the access dispute to
the alternative arbitrator.18®

Liability of arbitrator

An arbitrator is not liable for anything done or omitted to be done in good faith in their
capacity as an arbitrator.'® Further, the arbitrator chosen may require each party to the
access dispute (or any individual party) to execute a release and indemnity in favour of the
arbitrator in relation to any loss, damage or liability that party (or parties) may suffer or incur
as a consequence of anything done or omitted to be done in good faith.*®®

5.3 The arbitration process

The next step is for the arbitrator to conduct an arbitration process to resolve the dispute.
This section outlines the steps in the arbitration process. The arbitrator has discretion to
decide many aspects of the arbitration and how it will proceed, and this section outlines how
an arbitrator may decide to approach some of these issues.

5.3.1 Preliminary matters
Arbitrator must provide parties with procedure and timetable for the arbitration

The arbitrator may determine the procedure to be adopted for the arbitration (subject to any
requirements in the rules) and is able to conduct the arbitration in the manner they consider
appropriate.1®!

However, the arbitrator must;

182 NGR, r 113T(2).

183 NGR, r 113T(3).

184 NGR, r 113T(4).

185 NGR, r 113T(5).

18  NGR, r 113T(6).

187 NGL, s 160(6).

188 NGR, r 113T(5).

189 NGR, r 113N(5).

190 NGR, r 113N(6).

191 Specifically, subject to Part 9 of Chapter 5 of the NGL, and Part 12 of the NGR. See r 113ZG(2) of the NGR.
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e consult with parties on the procedure and timetable it proposes to use for the arbitration;
and

o notify the parties about the procedure and timetable that will apply to the arbitration, as
soon as practical after their appointment.1°2

We expect that this would usually cover the timetable to provide information to the arbitrator,
the processes for any hearing of the dispute, and an indication of timing for a final access
determination for the arbitration.

The arbitrator may amend the procedure for the arbitration at any time.1%
General obligations on parties during the arbitration

There is a general obligation on parties to the arbitration to conduct themselves properly
during the arbitration. This includes:

¢ doing all things necessary for the proper and expeditious conduct of the arbitration;
e complying without undue delay to any order or direction of the arbitrator; and

o not wilfully doing anything to delay or prevent a final access determination being
made.1%

Further, if an access dispute is with a user, the service provider must not, without the user’s
consent, alter the rights of the user to use the capacity of the pipeline during the dispute.®®

The arbitrator can terminate the arbitration if they consider that the party who initiated the
access dispute did not negotiate in good faith prior to starting the access dispute.%

Information which can be relied upon in an arbitration

Parties can only rely on ‘access negotiation information’ in the arbitration. Access negotiation
information is:

e information about the method used to determine the price in an access offer and the
inputs used in the calculation of the price;

e information about the costs associated with the provision of a pipeline service sought by
the user (or prospective user); and/or

e any other information that a party may seek to rely on for the determination of the access
dispute.¥’

12 NGR, r 1132G(3).
193 NGR, r 113ZG(4).
14 NGR, r 1130.

15 NGL, s 196.

196 NGL, s 169(1)(b)(iv).
17 NGR, r 3.
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Parties can only rely on access negotiation information that is provided to the other parties to
the dispute during access negotiations (i.e. before the access dispute commenced), unless
they are given leave by the arbitrator (discussed below).1%

Information not provided before the dispute

If a party wishes to submit and rely on any access negotiation information it did not provide to
the other party before the dispute, it must seek leave of the arbitrator to do s0.1*® In deciding
whether to grant leave, the arbitrator must:

o seek to give effect to the obligations in rule 105G of the NGR, which sets out
requirements of parties to exchange information during negotiations, insofar as doing so
is consistent with the proper consideration of the access dispute;?®° and

¢ have regard to whether the party seeking leave was given a reasonable opportunity to
provide the information prior to the access dispute notice being given.?0

Further, where a party did not provide access negotiation information to the other party to the
dispute before the access dispute notice was given to the AER, the arbitrator can direct that
party to provide that information. If directed, the party must comply without undue delay.?%?

Where a party does not provide access negotiation information

If the arbitrator is satisfied that there has been an inordinate and inexcusable failure by a
party to provide access negotiation information or if a party fails to do any other thing
necessary for the proper and expeditious conduct of the arbitration, the arbitrator may do any
one or more of the following:

o direct that the party cannot rely on any specified information or materials;

e draw such adverse inferences from the failure to comply as the circumstances justify;
and

e proceed to make an access determination based solely on information which has been
provided by, and relied on, a party in negotiations.?%

5.3.2 Providing the arbitrator with information

Once the arbitrator has been appointed, parties must provide the arbitrator and the other
parties to the access dispute, about the information they wish to rely on in the dispute, the
access determination they consider should be made, and responses to the other parties’
claims. The information that must be provided and the timeframes for providing it, are in
Table 5.1.

1% NGR,r 113P.
199 NGR, r 113Q(1).

200 Rule 105G of the NGR obligates each party to the negotiation to: a. request or provide access negotiation
information in @ manner and time consistent with the duty of the party to negotiate in good faith; and b.
comply with a request to provide access offer information within 15 business days of the notice, or any
longer period agreed by the user or prospective user.

201 NGR, r 113Q(2).
202 NGR, r 113Q(3).
203 NGR, r 113Q(4).
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Table 5.1 Information that a party must provide to the arbitrator for a non-scheme
pipeline dispute®*

No Information

1 Within 10 business days after the AER A statement:

refers the access dispute to the arbitrator - L .
e Listing the access negotiation information

of the party that it provided to other parties
to the negotiations before the access
dispute notice was given; and

¢ identifying with reasonable particularity any
other access negotiation information:

— not provided by the party to the other
parties to the negotiations before the
access dispute notice was given and
that the party seeks leave to submit and
rely on in the arbitration; and

— that the party requested from another
party to the negotiations, and that has
not been provided by that other party.

2 Within 15 business days the AER refers the | A statement of the final access determination
access dispute to the arbitrator the party claims the arbitrator should make
and the matters supporting the party’s claim.

3 Within the time determined by the arbitrator | A statement in response to the information
listed under item 1 which:

¢ identifies with reasonable particularity any
areas of disagreement.

o states whether the party consents to the
provision of any of the access negotiation
information in respect of which leave is
sought.

A statement responding to another party’s
statement provided under item 2.

5.3.3 Hearings

In addition to receiving the information outlined in Table 5.1 above, an arbitrator can hold a
hearing to obtain information necessary to come to a decision resolving the dispute.?%

During a hearing, a party may appear themselves or be represented by another person.2

204 NGR, r 113P.
205 NGL, s 176(1)(c).
206 NGL, s 175.
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Arbitrator’s powers and role in the hearing

When holding a hearing, the arbitrator must act as speedily as proper consideration of the
access dispute allows. To do this the arbitrator will need to balance:

e resolving the dispute in a timely manner, with

e the need to inquire into and investigate the issues in dispute, and all matters affecting its
merits and its fair settlement (including arguments, technical details, and evidentiary
matters).2%’

Overall, this means the length of the arbitration will depend on its complexity.

The arbitrator has discretion to determine several aspects during the hearing, including:

o the length of time the arbitrator considers is reasonably necessary for the fair and
adequate presentation of the parties’ respective cases,

¢ how the arbitration will be conducted (e.g. in writing, in person, by telephone or another
means of communication),

o whether evidence or arguments must be made in writing, and
e any matters on which the arbitrator will hear oral evidence or argument.2%®

The arbitrator is also not bound by technical, legal forms or rules of evidence, and may
inform themself about any matters relevant to the dispute in any way they think
appropriate.20°

Further, the arbitrator has a range of powers during the hearing. These include the power to
give a direction, make an interim access determination, hear, and determine the access
dispute in the absence of a party to the arbitration (provided they were given notice of the
arbitration), adjourn the arbitration, choose the place of arbitration, and refer any matter to an
independent expert and accept their report as evidence.?°

Timing of the hearing

While the appropriate timeframe for an arbitration proceeding is both at the discretion of the
arbitrator and will depend on the circumstances of the case,?!! there is a requirement for the
arbitration to be completed within 50 to 90 business days after we refer the dispute to the
arbitrator.?*? This effectively sets a limit on the length of arbitration proceedings, as sufficient
time will be needed to develop the access determination following hearings.

207 NGL, s 176(1)(c).

208 NGL, ss 176(2), 176(3) and 176(4).

209 NGL, ss 176(1)(a) and 176(1)(c).

20 NGL, s 177(1).

211 Circumstances of the case include complexity of issues, evidentiary issues, and/or the nature of the dispute.

212 The arbitrator must make a final determination within 50 business days, which may be extended to within 90
business days if agreed to by the parties of the access dispute. See NGR, r 113X(1)(b).
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Privacy and confidentiality of the hearing

The same requirements around confidentiality and privacy that apply to hearings we conduct,
also apply to arbitration hearings.

Any arbitration hearing must be held in private unless parties agree to the arbitration (or part
of the arbitration) being conducted in public.?** This means that where the hearing is
conducted in person, only the parties, their representatives and the arbitrator will be present.

In addition, the arbitrator may:
e make directions about other persons who may be present during a hearing (or have

access to documents), and in doing so may have regard to the wishes of the parties and
the need for commercial confidentiality;

e make orders that a person not divulge or communicate any specified information that
was given to the person during the hearing unless the arbitrator grants them permission
to do so0.?*

There are also specific confidentiality provisions that apply to arbitrations. Parties to the
arbitration and the arbitrator must not disclose confidential information during an arbitration
unless they meet one or more of the specific requirements in Table 5.2 below:2%®

Table 5.2 Conditions where confidential information about an arbitration may be
disclosed

Rule ‘ Condition

113R(3)(a) All parties consent to the disclosure.

113R(3)(b) A party is disclosing confidential information to a professional or other adviser of the
parties who has agreed to maintain the confidentiality of the confidential

information.

113R(3)(c) The arbitrator is disclosing information to an independent expert they have
appointed, and the expert has agreed to maintain the confidentiality of the
information.

113R(3)(d) It is necessary to disclose confidential information to ensure a party has reasonable

opportunity to present the party’s case, and the disclosure is no more than
reasonable for that purpose.

113R(3)(e) It is necessary for the establishment or protection of a party’s legal rights in relation
to a third party and the disclosure is no more than reasonable for that purpose.

113R(3)(f) It is necessary for the purpose of enforcing an access determination the disclosure
is no more than reasonable for that purpose.

213 NGL, s 174.

214 NGL, s 174, if a person refuses or fails to comply with such an order, they may be penalised (see s 179(2)
of the NGL).

215 NGR, 1t 113R(1) and 113R(2).

43



Draft Pipeline Access Dispute Guide

Rule ‘ Condition

113R(3)(9) It is required by the NGR or NGL or is necessary for the purposes of the NGR or
NGL.

113R(3)(h) The disclosure is in accordance with an order made or subpoena issued by a court
of competent jurisdiction.

113R(3)(i) The disclosure is authorised or required by a law of a participating jurisdiction or
required by a competent regulatory body, and the person making the disclosure
gives written details of the disclosure (including an explanation of the reason of the
disclosure) to:

¢ all parties and the arbitrator (if the person disclosing is a party to the access
dispute), or

o all parties (if the person disclosing is the arbitrator).

Independent experts

An arbitrator may refer a matter that has arisen in a dispute to an independent expert to
consider and report on.? If an arbitrator decides to refer a matter to an independent expert,
the arbitrator must set the terms and conditions of the appointment, and what the expert will
report on.?” The arbitrator can also require a party to give that expert any relevant
information, documents or places for the independent expert’s inspection.?*®

However, before appointing an independent expert the arbitrator must obtain the consent of
the parties in relation to the costs associated with using the expert.?*® A party to an access
dispute must not unreasonably withhold its consent in relation to how the costs of using an
expert will be dealt with.?2°

The independent expert must:
¢ have relevant knowledge and experience to the matter;
e report to the adjudicator in accordance the terms of their appointment;

e not have any material direct or indirect interests or associations that compromises (or is
likely to compromise) their impartiality; and

o disclose to the adjudicator any material or indirect interest or association that
compromises, or would reasonably be seen to compromise, their impartiality. 22

216 NGL, s 177.

217 NGL, s 178(2).
218 NGR, r 113ZH(1).
219 NGR, r 113ZH(3).
220 NGR, r 113ZH(4).
221 NGL, s 178(4).

44



Draft Pipeline Access Dispute Guide

5.4 Finalisation and outcomes of the arbitration

This section discusses how the arbitration can be finalised, and what the outcomes of the
arbitration may be. It covers processes for the arbitrator to make an access determination,
the effect of the access determination, other ways the arbitration can be finalised, and
matters relating to the costs of the arbitration.

5.4.1 Overview of access determinations

After the arbitration proceedings or hearing, the arbitrator will make an access determination.
The access determination will set out whether the user or prospective user will have access
to the pipeline service, and if so the terms and conditions that access should be granted on.
A user or prospective user is then able to seek access, and a service provider must provide
access, on the terms and conditions outlined in the access determination.???

There are two types of access determinations that an arbitrator can make. The first is an
interim access determination and the second is a final access determination, which is a final
decision on the access dispute. The arbitrator must make a final access determination within
either 50 to 90 business days from the date the dispute was referred to the arbitrator.?23

5.4.2 Interim access determinations

Before making a final access determination, an arbitrator can make an interim access
determination. An interim access determination will provide a user or prospective user with
access to a pipeline service before the final access determination is made. While it is at the
discretion of the arbitrator as to whether to make an interim access determination, they will
generally only be made where there is a need for access to the service to be provided
urgently, and parties are unable to agree to interim access.

If the arbitrator makes an interim access determination, the interim determination must:

o specify the terms and conditions on which the user (or prospective user) is to be given
access to the pipeline service (including reasonable payment terms);

e be in writing and dated and signed by the relevant arbitrator;

o identify the parties to the interim access determination and the place the determination is
made;

e be communicated to the parties and the AER by email and post.?**

If an interim access determination is made, the subsequent final access determination must
provide for adjustments to reflect any differences between the interim and final access
determinations (e.g. to account for differences in any price terms).22%:226

222 NGL, s 161, and NGR, r 113Z.
223 NGR, r 113X(1)(b).
224 NGR, r 113W.

225 These adjustments will be made either concerning the period prior to the user gaining access on the terms
of the final access determination, or prior to access ceasing under the terms of the interim access
determination as required under rule 113ZE(5)(b) of the NGR.

226 NGR, r 113W(2).
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5.4.3 Final access determinations

The final access determination will outline the arbitrator’s final decision in the arbitration. The
final access determination must be accompanied by the arbitrator’s statement of reasons.??’

Final access determination
The arbitrator must make the final access determination within:

e 50 business days of us referring the dispute to the arbitrator; or

o if agreed to by the parties, up to a maximum of 90 business days of the dispute being
referred to the arbitrator.??

The final access determination must be:

e made in writing and signed by the arbitrator;

o identify the parties;

e set out the matters in dispute and the matters agreed by the parties;
e be communicated by email and post to the parties, and the AER; and

e accompanied by a statement of reasons explaining the arbitrator’s decision, and their
consideration of the matters outlined in Section 5.4.4 below.?®

The statement of reasons must be provided within 20 business days of the final access

determination being made.?*°

5.4.4 Matters the arbitrator must consider in an access
determination

The arbitrator must consider several matters in making a final determination of a non-scheme
pipeline dispute. The principles that the arbitrator must consider in making the access
determination are outlined in Table 5.3 below.

Table 5.3 Matters the arbitrator must consider when making an access determination
for a non-scheme pipeline®t

Principle ‘ Description ‘

Access determination should reflect a workably competitive market

Terms and Pipeline services must be set at price and non-price terms that, as far
conditions should as practicable, reflect the outcomes of a workably competitive
reflect the outcome market.?32

227 NGR, r 113X(5).

228 NGR, r 113X(1)(b).

229 NGR, r 113X.

230 NGR, r 113X(5).

231 Setoutinr 113Z(3) of the NGR.
222 NGR, r 133Z(2)(a).
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‘ Description

Pricing principles

Pricing principles

The arbitrator must take the pricing principles into account.233

There are two parts to the pricing principles which we have called
Principle 1 and Principle 2.

Principle 1

The prices for pipeline services should reflect:
e the cost of providing that service;

e acommercial rate of return commensurate with the prevailing
conditions in the market for funding; and

¢ the risks that the service provider faces in providing the pipeline
services.?3*

Principle 2

When applying Principle 1 to services that are at a premium or
discount to the price for firm haulage, the price should:

e consider the opportunity cost or benefit to the service provider; and

¢ be consistent with a price that would provide a reasonable
contribution to joint and common costs.?%

Asset valuation
methodology

There are also specific asset valuation requirements that must be
adopted in applying Principle 1.

In applying Principle 1, the value of any assets used when providing
pipeline services must be determined using asset valuation technigues
consistent with facilitating access to a pipeline on reasonable terms.
This is taken to mean a valuation based on prices and non-price terms
which reflect the outcomes of a workably competitive market (as far as
practicable);

and

unless inconsistent with a workably competitive market, the value of
any assets used in the provision of the pipeline service is to be
calculated using the recovered capital methodology.?%¢

Recovered capital
methodology

The recovered capital methodology requires the value of any asset
used in the provision of a pipeline service to be calculated as:

¢ the cost of construction of the pipeline and pipeline assets before
commissioning of the pipeline

plus

23 NGR, r 113Z(2)(b).
234 NGR, r 113Z(4)(a).
235 NGR, r 113Z(4)(b).
23 NGR, r 113Z(5).
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Description ‘

e the amount of capital expenditure since the commissioning of the
pipeline

less

o the return of capital recovered since commissioning of the pipeline,
and

¢ the value of pipeline assets disposed of since commissioning the
pipeline.237

Other matters

Operational and
technical
requirements

The arbitrator must take into account the operational and technical
requirements necessary for the safe and reliable operation of the
pipeline.238

Prohibition against
cross-subsidisation

If applicable, the arbitrator must take into account the prohibition
against subsidising a pipeline development through existing charges
(as outlined in section 136A of the NGL).23°

Past capital
contributions

Where relevant, the arbitrator must also consider the value of past
capital contributions to the pipeline that is the subject of the access

dispute, and the extent to which the party has recouped any capital
contributions.?40

In addition to the above requirements above, the arbitrator may also consider the principles
outlined in Table 5.4, provided they do not derogate from the principles outlined in Table 5.3.

Table 5.4 Matters the arbitrator may consider when making an access determination?

Rule Principles

Business The legitimate business interests of the service provider.?*?

interests

Other users The interests of all persons who have rights to use the pipeline.?43

Value of The value to the service provider of any extension or expansion of the pipeline
expansion or whose cost is borne by another person.244
extension

237 NGR, r 113Z(5)(b).

238 NGR, r 113Z(2)(c).

239 NGR, r 113Z(2)(d).

240 NGR, r 132ZA.

241 Set out in r 113X(3) of the NGR.
242 NGR, r 113Z(3)(a).

243 NGR, r 113Z(3)(b).

244 NGR, r 113Z(3)(c).
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Principles

Value of The value to the service provider of interconnections to the pipeline whose cost
interconnections | is borne by another person.24>

5.4.5 Matters an access determination may cover

The access determination may include a decision in relation to any matter that is the subject
of the access dispute, and as necessary to resolve the dispute between the parties.?*® This
includes requiring a service provider to:

e provide access to a pipeline service;

e specify the price and other terms and conditions which must be given to the user or
prospective user;

e permit another facility to be connected to the pipeline; and

e specify any other condition to be satisfied before access to a pipeline service
commences. 24’

The access determination may be for a service term that is different from that sought by the
user (or prospective user).?*® Further, the arbitrator may make an access determination that
access to the pipeline service does not need to be provided.

In addition, the access determination can require a service provide to make changes to their
pipeline. That is, it can require the service provider to carry out (either alone or in
combination):

e an expansion of the capacity of the pipeline;
e aconversion of the pipeline to a bi-directional pipeline; or

o the development of a new receipt or delivery point, the expansion of an existing receipt
or delivery point, or interconnection with another pipeline or other facility.?*°

An access determination can only impose these requirements if it is:
e technically feasible; and
e consistent with the safe and reliable operation of the pipeline.?°

Finally, the service provider must agree to the following before the access determination can
require the service provider to:

e extend the geographical range of a pipeline, or

245 NGR, r 113Z(3)(d).
246 NGR, r 113V.

247 NGR, r 113V(2).
248 NGR, r 113V(4).
249 NGR, r 113V(2).
250 NGR, r 113V(5).
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e  permit another facility.?®!

5.4.6 Restrictions on an access determination

An arbitrator cannot make an access determination which does any of the following:

e prevents a user from obtaining a sufficient amount of a pipeline service under a contract
or previous access determination to be able to meet the user’s reasonably anticipated
requirements, as measured at the time of notification of the access dispute,

e prevent a user (or prospective user) from obtaining, by exercising a pre-notification right,
a sufficient amount of a pipeline service to meet their actual requirements, 2°2

o deprive a person of a relevant protected contractual right.2>3

5.4.7 Effect of final access determination

A final access determination is enforceable as if it were a contract between the parties.
However, a user or prospective user does not have to seek access to the pipeline.?%*

That is, a final determination gives a user, or prospective user the option to enter into a
contract with the pipeline service provider on terms specified in the final access
determination.?®

This option is exercised by the user giving notice to the service provider that they wish to
enter into a contract with the pipeline service provider on the terms specified in the final
access determination. The parties to the access dispute are then obliged to enter into an
access contract on the terms specified in the final access determination.?%®

If a user wishes to enter into an agreement on the terms set out in the final access
determination, they must do so within 10 business days after the final access determination
is made.?®’

If notice is not given within this period:

e any interim access determination ceases, and access does not need to be provided in
accordance with the access determination.?8

e the user, prospective user, or any associate of the user or prospective user, must not
give an access dispute notice about the same pipeline service (or a substantially similar

251 NGR, r 113V(6).

252 A pre-notification right is defined under section 163(2) of the NGL and means a right under a contract or
access determination that was in force at the time when the access dispute was notified under section 152
of the NGL.

258 NGL, s 163.

254 NGL, s 170.

255 NGR, r 113ZE.

25 NGR, 1t 113ZE(2) and 113ZE(4).
257 NGR, r 113ZE(3).

258 NGR, r 113ZE(5).
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pipeline service) that was subject to the final access determination for one year from the
date of the final access determination.?°

A final access determination takes effect from the latter of the time specified in the access
determination, or the time it is communicated to the parties to the access dispute.?® If the
service provider of the pipeline changes, the subsequent service provider is bound by the
final access determination.?®!

5.4.8 Termination and withdrawal of access disputes

The arbitrator will not make a final access determination for an access dispute if the access
dispute is terminated or if the dispute or the party who initiated the dispute withdraws it.
Termination and withdrawal of disputes is discussed in in Chapter 3.

5.5 Steps after the final access determination is
made
After the arbitrator has made the final access determination and informed parties of the

decision there are additional steps involved in finalising the dispute.

5.5.1 Publishing information about the dispute

Once the arbitrator makes its final access determination, we must publish the information
about the final access determination on our website within a reasonable time (usually
15 business days). This includes:

o details of the pipeline that has been the subject of the dispute;
o if they consent, the identity of the user or prospective user;

e the name of the arbitrator;

e the time the arbitration took;

o the pipeline service that was the subject of the dispute;

o whether the user wishes to enter into a contract in accordance with the final access
determination; and

o f dealt with in the final access determination, the asset valuation methodology used, the
assets to which it was applied, and the asset value.?%?

5.5.2 Costs
The costs of the arbitration will generally be determined as follows:

e parties to the arbitration bear their own costs (for example, professional advice and legal
representation); and

25 NGR, r 113ZE(5)(a).
260 NGR, r 113ZE(1).
261 NGL, s 171.

262 NGR, r 113ZD.
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the costs relating to the arbitration procedure must be equally shared between the
parties.?6?

However, the arbitrator may make a determination within 30 business days after the final
access determination is made that the costs of the arbitration be split between parties
differently if they consider it would be fairer to do so after taking the following into account:

if a party was not a service provider, user or prospective user, the role of that party in the

dispute;

whether the user or prospective user elects not to enter into a contract giving effect to
the final access determination;

whether a party unnecessarily disadvantaged another party by conduct such as:

— failing to comply with orders or direction of the arbitrator or requirements of the
NGR, NGL or the Regulations without excuse;

— requesting an adjournment due to such a failure;

— causing an adjournment;

— attempting to deceive another party;

— vexatiously conducting an access dispute;

whether a party has unreasonably prolonged the time to complete the arbitration; and

any other matters the arbitrator considers relevant. 264

5.5.3 Variation of final access determination

A final access determination for a non-scheme pipeline dispute can only be varied by
agreement between all parties to the dispute.?®> An arbitrator may also correct clerical
mistakes, errors arising from accidental slips or omissions, miscalculations or a defect in
form.266

263

264

265

266

NGL, ss 188(2) and 188(3).
NGR, r 113ZM(2).

NGL, s 168.

NGL, s 195.
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6 Small shipper mediation

This chapter discusses small shipper mediation. It covers the process for a small shipper to
elect to have an access dispute mediated, the process for selecting the mediator (from the
list of pool mediators), the conduct of the mediation, and the process for ending the
mediation as well as selecting an alternative mediator. This chapter also covers guidance on
how the mediation should be conducted, as well as the treatment of confidential information
and conflicts of interest.

6.1 Overview of small shipper mediation

The mediation discussed in this chapter is only available to small shippers.?’ If a small
shipper has an access dispute relating to either a scheme pipeline or a non-scheme pipeline,
they can elect for the dispute to be mediated. However, a small shipper does not have to use
mediation, and can elect for a scheme pipeline access dispute to be resolved by the AER (as
discussed in Chapter 4), and for a non-scheme pipeline dispute to be resolved by arbitration
(discussed in Chapter 6).

A small shipper is a user or prospective user who procures, or seeks to procure, no more
than the lesser of 5 TJ per day, or 20 per cent of the pipeline’s nameplate capacity. A small
shipper cannot be a corporation with a market capitalisation of more than $500 million or a
related body corporate of the corporation.268

While the exact steps in a small shipper mediation may differ from case to case, it will
generally involve:

Stage 1: Initial steps

e Commencing and electing to mediate the dispute: once a scheme or non-scheme
pipeline access dispute has been initiated through providing us with notice, a small
shipper can elect for the dispute to be mediated.

e Selecting the mediator: once the small shipper elects to resolve the dispute by
mediation, the parties to the dispute will agree to appoint a mediator from the mediator
pool appointed by us, or if they cannot agree, we will select a mediator.

Stage 2: Mediation process

o Mediation of the dispute: the mediator will organise the procedures and timetable of
the mediation, aiming to improve communication between the parties to the dispute,
enable the exchange of views and facilitate a shared understanding, and to then use that
understanding to facilitate a negotiated outcome.

Stage 3: Finalising the mediation

e Disputeis resolved or mediation is terminated: if the parties resolve the dispute via
mediation, the mediator will issue a certificate to each of the parties, which states the

267 However as discussed in Chapter 4, the AER may refer scheme access disputes to ADR (including
mediation).

268 NGL, s 8AB.
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parties to the mediation and the outcomes of the process. If parties are unable to resolve
the dispute via mediation, the mediator will bring the dispute to an end, and the dispute
will then be resolved by the AER or an arbitrator depending on whether it is a scheme or
non-scheme pipeline.

As for the other dispute resolution pathways, not all mediations will go through all of the
steps listed above. For example, disputes may be withdrawn or terminated before the
mediation process is finalised.

6.1.1 Benefits of mediation

Small shippers do not have to use mediation to resolve access disputes. However, there are
a range of reasons why small shippers may prefer to mediate a dispute, than to use to
arbitration or the AER resolution process. Some reasons that a small shipper may prefer
mediation include that it:

e may be quicker than other dispute resolution processes
e s less formal and will often be less costly than the other dispute resolution processes

e may better account for (and mitigate) the power imbalances which may be present
between parties

e can provide greater certainty of the process and outcome through negotiated consensus
(rather than an uncertain access determination outcome).2%°

6.2 Initial steps in mediation

This section outlines the process for raising an access dispute for mediation, and the

preliminary steps that must occur before a mediation will commence.

6.2.1 Commencing and electing to mediate an access dispute

If a small shipper is party to an access dispute they may elect to have that access dispute
mediated.?’° How a shipper may elect to mediate a dispute depends on which party
commences the access dispute resolution process.

Small shipper commences the access dispute

A small shipper can commence an access dispute for either a scheme or non-scheme
pipeline by providing the AER with the dispute notice. The process for providing notice, and
what the notice must include, is outlined at Section 4.2.1 for scheme pipelines and Section
5.2 for non-scheme pipelines.

If a small shipper seeks to mediate an access dispute it must elect to do so in its dispute
notice.

Service provider commences the access dispute

If the service provider has commenced the access dispute resolution process the small
shipper can still elect for the dispute to be resolved by mediation. To do this, the small

269 See, Sir Laurence Street, Mediation: A practical outline, 2003.
2710 NGL, s 156.
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shipper must give written notice to us within 5 business days of the access dispute notice
being given to the small shipper.?’

AER notification

When a small shipper elects to mediate a dispute, we will notify the other parties to the
access dispute in writing that the election has been made.?"?

6.2.2 Selecting a mediator

Once a small shipper elects to mediate a dispute parties must take steps to appoint a
mediator to resolve the dispute. The mediator must be selected from the pool of mediators
that we establish and maintain.?”® The list of mediators in the pool, their contact details, and
professional profiles are available on the AER website.

The process for selecting a mediator is as follows:

o First, we must give notice to each of the parties to the dispute. This notice will invite the
parties to agree to appoint a mediator, list the steps parties must take to agree on a
suitable mediator, and outline what will happen if agreement cannot be reached.?’

e Second, each party to the access dispute must propose the names of at least two pool
mediators that they will agree to be the mediator and negotiate in good faith to reach
agreement on who the mediator will be.?”®

o Finally, if agreement has been reached, the parties to the access dispute must notify us
and give us the name of the mediator selected.?’® If agreement cannot be reached or if
the AER is not informed within 5 business days of us providing notice inviting the parties
to appoint a mediator, we will select a mediator from the list of pool mediators, after
consulting with the parties. 277

We must take reasonable steps to refer the access dispute to the selected pool mediator
within 20 business days after receipt of the access dispute notice.?’®

Conflicts of interest

A mediator to an access dispute must be independent of the parties to the dispute, properly
qualified to act in the resolution of the dispute and have no direct or indirect interest in the
outcome.?’® The mediator must always be transparent about their relations with the parties to
the mediation.°

271 NGR, r 113E(1).
272 NGR, r 113E(2).
213 NGL, s 113E.

274 NGL, s 113E(3).
215 NGR, r 113E(4).
276 NGR, r 113E(4)(c).
217 NGL, s 157(3)(b).
278 NGR, r 113E(6).
279 NGL, s 157(4).

280 NGR, r 113I(1)(b).
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When approached to mediate an access dispute, the mediator must disclose to the parties
any actual or perceived conflicts of interest, either before mediation begins if known to the
mediator at that time, or during mediation if the conflict arises after the mediation has
commenced.?!

If a conflict of interest is disclosed, the mediator must discuss with the parties any
circumstances that may affect (or be seen to affect) the mediator’s impartiality or
independence.?? The mediator must not proceed or continue with the mediation unless:

o all parties agree that the mediator may act, or continue to act, in the mediation; and

o the mediator is satisfied that the conflict (or perceived conflict) of interest will not affect
the mediator’s impartiality, independence, and proper discharge of their duties.?%?

Appointing an alternative mediator

Parties may agree to the appointment of an alternative mediator.?8* A party may do this due
to a mediator’s actual or perceived conflict of interest. However, parties to the mediation are
not required to provide a reason explaining why they are seeking to appoint an alternative
mediator, beyond the general requirement that they must act in good faith throughout the
proceedings and take reasonable steps to resolve the dispute.

If a party to an access dispute wishes to appoint an alternative mediator, they must do so by
written notice requesting the parties to the access dispute to agree to the appointment of an
alternative mediator.?®> A copy of the notice must be provided to the AER at the same time
as it is provided to each of the parties to the access dispute.?®® The notice may propose a
pool mediator as the alternative mediator (subject to agreement between the parties).?8” A
party who receives the notice requesting agreement for an alternative mediator may also
propose an alternative mediator from the pool of mediators.?® If the parties reach agreement,
they must notify the AER of the agreement.?®®

An agreement must be reached within 20 business days from the date the earlier mediation
ended (i.e. the date of termination of the earlier mediation).2 If the parties do not, or cannot,
agree, the AER must appoint another mediator after consulting with the parties to the
dispute.?!

281 NGR, r 1131(1)(a).
282 NGR, r 1131(2)(a).
283 NGR, r 113I(2).
284 NGL, s 157(5).

285 NGR, r 113K(1).
286 NGR, r 113K(3).
287 NGR, r 113K(2).
288 NGR, r 113K(4).
289 NGR, r 113K(5).
290 NGR, r 113K(6).
291 NGL, ss 157(3) and 157(6).
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6.3 Mediation of the dispute

This section sets out the mediation process and provides guidance for mediators on how the
mediation should be conducted.

6.3.1 Conduct of the mediation

Following the provision of notice and appointment of a mediator, the mediator will conduct
the mediation process to resolve the dispute. First, a mediator is required to set the day and
time for the mediation as soon as practicable after their appointment and give notice of these
details to the parties to the access dispute.?®> The mediator may vary the day and time by
providing further notice to the parties.?®® A party to a mediation may have a lawyer present at
the mediation.?%*

After this, there is no set procedure for the mediation, and it is for the mediator to determine
how the mediation will take place. The mediator will determine the procedure and timetables
for the mediation. 2°> The mediator must inform us about the initiation of steps to conduct the
mediation.?%

While the mediation process will be flexible, and the mediator will tailor the process to the
nature and circumstances of the dispute, there are general steps that most mediations will
involve. These are:

o first, the mediator will open channels of communication between the parties;

e then, using the channels of communication that have been opened the mediator will
assist parties to develop a shared understanding of each other’s perceptions of the
dispute; and

o lastly, the mediator will focus on assisting parties to negotiated resolution of the access
dispute.?®’

Some more specific steps a mediator may take include:

e apreliminary conference (or teleconference) before mediation proceedings commence
to arrange procedural matters;

e an opening statement by the mediator to both parties in a joint session, explaining the
mediation process and inviting each party to outline their view of the matters in dispute;

e joint sessions, combined with the mediator conferring with each party privately; and

e meetings between advisers (if any) of the parties.

292 NGR, r 113F(1).

293 NGR, r 113F(2).

294 NGL, s 158.

295 NGR, r 113F(3).

2% NGR, r 113F(4).

297 See, Sir Laurence Street, Mediation: A practical outline, 2003.
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Obligations on parties during the mediation

Parties to the dispute are required to make their intention clear as to what they are trying to
achieve through the mediation process at the beginning of the mediation.?%

Parties to the dispute must attend the mediation, do all things necessary for the proper and
expeditious conduct of the mediation, and take reasonable steps to resolve the dispute by
mediation.?®® Some of the actions we would expect parties take to fulfil this obligation include
co-operating with each other and the mediator by, for example, providing relevant information
without undue delay, genuinely participating in the proceedings and attempting to resolve the
dispute.

6.3.2 Liability of the mediator

A mediator is not liable for anything done or omitted to be done in good faith in their capacity
as mediator.3°

Before undertaking the mediation, a mediator may require any, or all, parties to the access
dispute to execute a release and indemnity indemnifying the mediator for any loss, damage
or liability that party may suffer or incur as a consequence of anything done or omitted to be
done in good faith in their capacity as mediator.3

6.3.3 Confidentiality of the mediation

The mediator and all parties to the dispute must not disclose confidential information in
relation to the course of the mediation, unless one of the conditions listed in rule 113H(3) of
the NGR are satisfied.?%2 Table 6.1 below outlines the circumstances where confidential
information may be disclosed:

Table 6.1 Conditions where confidential information about a mediation may be
disclosed

Rule ‘ Condition

113H(3)(a) The mediator or party has the consent of all parties to the access dispute.

113H(3)(b) A party is disclosing confidential information to a professional or other adviser of the
parties who has agreed to maintain the confidentiality of the confidential
information.

113H(3)(c) A mediator appoints an independent expert who agrees to maintain the
confidentiality of the confidential information.

113H(3)(d) It is necessary to disclose confidential information so that a party has a reasonable
opportunity to present the party’s case, and the disclosure is no more than
reasonable for that purpose.

298 NGR, r 113G(4).
29 NGR, rr 113G(1) and 113G(4).
30 NGR, r 113E(8).
91 NGR, r 113E(9).
302 NGR, r 113H(1).
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Rule ‘ Condition

113H(3)(e) It is necessary for the establishment or protection of a party’s legal rights in relation
to a third party and the disclosure is no more than reasonable for that purpose.

113H(3)(f) The disclosure is made to the AER.

113H(3)(9) It is required by the NGR or NGL or is necessary for the purposes of the NGR or
NGL.

113H(3)(h) The disclosure is in accordance with an order made or subpoena issued by a court
of competent jurisdiction.

113H(3)(i) Disclosure is authorised or required by a law of a participating jurisdiction or
required by a competent regulatory body, and the person making the disclosure
gives written details of the disclosure (including an explanation of the reason of the
disclosure to):

o all parties and the mediator (if the person disclosing is a party to the access
dispute), or

o all parties (if the person disclosing is the mediator).

6.4 Finalisation and outcomes of the mediation

The possible outcomes of the mediation are:

¢ the mediation is successful as the parties to the dispute resolve the dispute and the
dispute is ended;

e the mediation is unsuccessful, and the mediator brings the mediation to an end. The
dispute can then be resolved via AER resolution or arbitration, depending on if it is a
scheme or non-scheme pipeline. The party who initiated the dispute can also withdraw
the access dispute notice.

6.4.1 Mediation is successful

If the dispute is resolved by mediation, the mediator must issue a certificate stating the
parties to the mediation, and the outcomes achieved in the resolution of the dispute.%
Copies of this certificate must be given to each of the parties to the dispute and the AER.3%

6.4.2 Mediation is unsuccessful

A mediation may not be successful in resolving a dispute and if this is the case the mediator
will need to bring the mediation to an end. A mediator may only bring the mediation to an end
if 30 days have passed since the mediation began and the dispute has not been resolved,
and the mediator considers there is no reasonable prospect that the dispute will be resolved
by mediation.3%

303 NGR, r 113F(5).
304 NGR, r 113F(6).
05 NGR, r 113J(1).
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If the mediation is ended without resolution of the dispute, the mediator must issue a
certificate stating that the dispute is unresolved, and that the mediation has been brought to
an end.®% This certificate must be issued to each party to the access dispute, and the
AER.3%7 While this brings the mediation to an end, it does not end the access dispute. This
means that if mediation fails, the dispute can then be resolved through the AER resolution
process for scheme pipeline disputes (discussed in Chapter 4), or by arbitration for non-
scheme pipelines (as discussed in Chapter 5). If the parties do not wish to proceed with
arbitration or AER resolution, they may withdraw from the access dispute by providing written
notice (see Section 3.5).

306 NGR, r 113J(4).
07 NGR, r 113J(5).

60



Draft Pipeline Access Dispute Guide

Appendix A — Procedural issues for non-
scheme pipeline arbitration

This appendix provides additional detail about procedural issues and the powers of an
arbitrator in a non-scheme pipeline arbitration.

The key powers of an arbitrator, and the key procedural issues for the hearing of a non-
scheme pipeline dispute, are discussed in Chapter 5. However, for reference Table A.1
below provides all procedural requirements and arbitrator powers.

Table A.1: Procedural issues for non-scheme pipeline arbitration

NGR/NGL Summary of requirement

reference

NGL, s 175 The party may appear in person or be represented by another person.
NGL, s 176 The arbitrator:

e is not bound by technicalities, legal forms or rules of evidence

e must act as speedily as a proper consideration of the access dispute
allows, having regard to the need to carefully and quickly inquire into an
investigate the access dispute and all matters affecting the merits, and fair
settlement of the access dispute, and

¢ may inform itself about any matter relevant to the access dispute in any
way it thinks appropriate.

The arbitrator may determine the periods that are reasonably necessary for
the fair and adequate presentation of the respective cases of the parties in
the hearing and may require that the cases be presented within those
periods.

The arbitrator may require evidence or argument to be presented in writing
and may decide the matters on which the arbitrator will hear oral evidence or
argument.

The arbitrator may determine that a dispute is to be conducted by:

e telephone

e closed circuit television, or

e any other means of communication.

NGL, s 177 The arbitrator may do any of the following things for the purpose of
determining an access dispute:
e give a direction during, or for the purpose of, a hearing.

e hear and determine the access dispute in the absence of a party who has
been given notice of the dispute hearing.

e sit at any place.
e adjourn to any time and place.

o refer any matter to an independent expert and accept the expert’s report
as evidence.

e make an interim determination.
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Summary of requirement

NGL, s 184

A party to an access dispute may inform the arbitrator that, in the party's
opinion, a specified part of a document contains confidential information and
request the arbitrator to not give a copy of that part to another party.

If such a request is received, the arbitrator must inform the other parties that
the request has been made and of the general nature of the matters to which
the relevant part of the document relates and ask the other parties whether
there is any objection to the arbitrator complying with the request.

If there is an objection to the arbitrator complying with the request, the party
objecting may inform the arbitrator of the objection and of the reasons for it.

The adjudicator may decide, after considering a request and objection and
further submissions that a party has made in relation to the request:

¢ not to give the other parties a copy of so much of the document as
contains confidential information that the arbitrator thinks should not be
given, or

e to give a party a copy of the whole, or part, of the part of the document
that contains confidential information, subject to a condition that the party
gives an undertaking not to disclose the information to another person
except to the extent specified by the arbitrator and subject to such other
conditions as the arbitrator determines.

The requirements outlined in Table A.2 below are also relevant to the procedures for an

arbitration.

Table A.2 Other procedural requirements for non-scheme pipeline arbitration

NGR Reference

Arbitration Procedure Requirement

113ZG(3) The arbitrator must consult the parties about the procedures and timetables
for the arbitration and notify the procedures and timetables to the parties as
soon as practicable after the arbitrator’s appointment.

1132G(4) The arbitrator may amend the procedures that apply to the arbitration during
the arbitration.

1137G(5) The arbitrator may take possession of, make copies of, and take extracts
from, any document produced to it and may keep such a document for as
long as is necessary for the purposes of the arbitration.

11372G(6) Subject to section 184 of the NGL, all statements, documents or other

113z2G(7) information supplied to the arbitrator, and any expert report or evidentiary

document on which the arbitrator may rely on in making its decision, must be
communicated to the parties to the access dispute.
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